
NC COASTAL RESOURCES COMMISSION 

November 27-29, 2018 

Brick Landing Plantation 

Ocean Isle Beach, NC 

 
The State Government Ethics Act mandates that at the beginning of any meeting the Chair remind all the members of their duty to avoid 
conflicts of interest and inquire as to whether any member knows of any conflict of interest or potential conflict with respect to matters 
to come before the Commission.  If any member knows of a conflict of interest or potential conflict, please state so at this time. 
 

Tuesday, November 27th   
 

10:00 COASTAL RESOURCES ADVISORY COUNCIL MEETING 

 

12:00 LUNCH 

 

1:00  DIVISION OF COASTAL MANAGEMENT OVERVIEW & COMMISSIONER ORIENTATION (Event Room)   

• Open Meetings Law, Public Records Law, Ethics Act & Conflicts of Interest  Mary Lucasse 

 Ethics Letters, and CRC Operating Procedures 

• Training on Variance Procedures Mary Lucasse 

• Division of Coastal Management Overview Braxton Davis 

• Public Trust Area of Environmental Concern Christy Goebel 

• CAMA Permitting Gregg Bodnar 

• Federal Consistency Daniel Govoni 

• Review of Ocean Hazard AEC Setback Lines (CRC-18-18) Ken Richardson 

 

3:00  BREAK 

 

3:15  COMMISSION CALL TO ORDER* (Event Room) Renee Cahoon, Chair 

• Roll Call 

• Chair’s Comments 

• Boards & Commissions Reimbursements, BEACON and Waivers OSHR Temporary Solutions 

 

3:30 VARIANCES 

• Zito - (CRC-VR-18-04), Nags Head, oceanfront setback Frank Jennings 

  Christine Goebel, Esq. 

  Christopher Seawell, Esq. 

• Town of Caswell Beach - (CRC-VR-18-06), oceanfront setback Debbie Wilson 

  Christine Goebel, Esq. 

  Justin Humphries, Esq. 

5:00 RECESS 

 

Wednesday, November 28th
 

 

8:30 COMMISSION CALL TO ORDER* (Event Room) Renee Cahoon, Chair 

• Roll Call 

• Chair’s Comments 

• Approval of April 10-11, 2018 Meeting Minutes   

• Executive Secretary’s Report Braxton Davis 

• CRAC Report Greg “rudi” Rudolph 

 

9:30 HURRICANE FLORENCE & TROPICAL STORM MICHAEL OVERVIEW 

• Coastal Impacts Braxton Davis 

• Community Impacts Chris May, Exec. Dir. 

  Cape Fear COG 

 Samantha Burdick, Planner 

   Eastern Carolina Council 

 



10:45 BREAK 

 

11:00 COASTAL ISSUES 

• GenX Update Sheila Holman,  

   DEQ Asst. Secretary 

11:45  PUBLIC INPUT AND COMMENT  Renee Cahoon, Chair 

 

12:00  LUNCH 

 

1:15 CRC RULE DEVELOPMENT 

• Periodic Review Rule Re-adoption Schedule (CRC-18-16) Mike Lopazanski 

• Major Permit Renewals (CRC-18-17) Courtney Spears 

• Consideration of Unvegetated Beach Designation – Surf City (CRC-18-25) Ken Richardson 

• 15A NCAC 7H .2700 Marsh Sills General Permit – Consideration of Daniel Govoni 

Temporary/Permanent Rulemaking, Fiscal Note Approval (CRC-18-26) 

 

2:45 BREAK   

 

3:00 ACTION ITEMS  Mike Lopazanski 

• Consideration of Final Adoption 15A NCAC 7B .0802 Public Hearing and  

 Local Adoption Requirements & 7B. 0803 Certification and Use of the Plan  

 (CRC Delegation of Certification) 

• Consideration of Final Adoption 15A NCAC 7H .0209 - Coastal Shorelines  

(Stormwater Correction) 

• Consideration of Final Adoption 15A NCAC 7K .0208 - Single Family  

Residences Exempted (LPO Authority) 

• Review of Public Comments & Consideration of Final Adoption  

15A NCAC 7H .0308 Specific Use Standards & 7K .0103 Maintenance and  

Repair (Dune Rules) (CRC-18-21) 

• Consideration of Final Adoption 15A NCAC 7H .0308; 7H .1704 and 7H .1705  

Temporary Erosion Control Structures (Sandbags) 

• Consideration of Fiscal Analysis Approval 15A NCAC 7H .0309   

Exceptions (Outfalls) (CRC-18-22)  

• Consideration of Fiscal Analysis Approval 15A NCAC 7J .0409 Civil  

Penalties (CRC-18-23)  

• Consideration of Fiscal Analysis Approval 15A NCAC 7H .0304 State Ports  Heather Coats 

Inlet Management AEC (CRC-18-27) 

 

4:00  LEGAL UPDATES  Mary Lucasse 

• Update on Litigation of Interest to the Commission  

• Update on The Riggings and Temporary Erosion Control Structures Legislation 

 

4:45 RECESS 

  

Thursday, November 29th
  

 

9:00 COMMISSION CALL TO ORDER* (Event Room) Renee Cahoon, Chair 

• Roll Call 

• Chair’s Comments 

 

9:15  BEACH AND INLET MANAGEMENT   

• Town of Oak Island Development Line Amendment (CRC-18-28) Ken Richardson 

• Ocean Erodible AEC and Setback Factor Update Study – Long-term  Ken Richardson 

Erosion Rates (CRC-18-20) 

• CRC Science Panel IHA Delineation Update (CRC-18-24) Bill Birkemeier, Science Panel 

• Commission Discussion of IHA Management  Ken Richardson 

 



 

10:30 BREAK 

 

10:45 BEACH AND INLET MANAGEMENT 
• Dredged Material Management In NC Justin McCorcle, USACE 

 Layton Bedsole, New Hanover 

   Co. Shore Protection 

 Greg “rudi” Rudolph,  
   Carteret Co. Shore Protection 

 

 

12:00 OLD/NEW BUSINESS  Renee Cahoon, Chair 
 

12:15 ADJOURN 
 
Executive Order 34 mandates that in transacting Commission business, each person appointed by the governor shall act always in the best interest of the 

public without regard for his or her financial interests.  To this end, each appointee must recuse himself or herself from voting on any matter on which the 

appointee has a financial interest.  Commissioners having a question about a conflict of interest or potential conflict should consult with the Chairman or 
legal counsel. 
 

* Times indicated are only for guidance and will change. The Commission will proceed through the agenda until completed;  

some items may be moved from their indicated times. 

 

 
N.C. Division of Coastal Management 

www.nccoastalmanagement.net 
Next Meeting: February 27-28, 2019 

TBD 

http://www.nccoastalmanagement.net/


 
 

 
 
 

 
 
 
 

 

 

September 4, 2018 
 

MEMORANDUM         CRC-18-18 
 
TO: Coastal Resources Commission 

FROM: Ken Richardson, Shoreline Management Specialist 

SUBJECT: Review of Ocean Hazard AEC Setback Lines 

 
Ocean Hazard AEC 
 
The Ocean Hazard Setback for siting oceanfront development is measured in a landward direction 
from the first line of stable and natural vegetation (vegetation line), the static vegetation line, or 
the measurement line.  Setback distance is calculated by multiplying a Setback Factor (a.k.a. 
“erosion rate”) times a graduated variable that corresponds to the size of the proposed structure 
(see Table 1).  The Setback Factor represents the statistically smoothed and blocked, average 
annual, long-term shoreline change rates, which are updated approximately every 5 years.  For 
purposes of establishing a minimum construction setback, “2” is the default minimum Setback 
Factor, which includes those areas with erosion rates less than 2 feet/year and areas where accretion 
is measured. 
 
Oceanfront Setback Factors were established by the Coastal Resources Commission (CRC) under 
the Coastal Area Management Act (CAMA) in 1979 to minimize losses of life and property 
resulting from storms and long-term erosion, while also preventing encroachment of permanent 
structures on public beach areas, preserving the natural ecological conditions of the barrier dune 
and beach systems, and reducing the public costs of inappropriately-sited development.  To 
accomplish the management objectives for the Ocean Hazard Area, Setback Factors serve two 
purposes: 1) to properly site oceanfront development, and; 2) to determine the landward-most 
extent of the Ocean Erodible Area of Environmental Concern (OEA) - the area where there is a 
substantial possibility of future shoreline erosion. 
 
 
 
 



 

 
 

 
 
 
 
 

Table 1. Setback Factors & graduated setback. 

Structure 
Size 

Setback (feet) example “setback 
factor = 2” 

< 5,000 sqft. Minimum 60 feet, or 30 x setback factor 2 x 30 = 60 feet 
≥ 5,000 sqft. Minimum 120 feet, or 60 x setback factor 2 x 60 = 120 feet 
≥10,000 sqft. Minimum 130 feet or 65 x setback factor 2 x 65 = 130 feet 
≥20,000 sqft. Minimum 140 feet or 70 x setback factors 2 x 70 = 140 feet 
≥40,000 sqft. Minimum 150 feet or 75 x setback factor 2 x 75 = 150 feet 
≥60,000 sqft. Minimum 160 feet or 80 x setback factor 2 x 80 = 160 feet 
≥80,000 sqft. Minimum 170 feet or 85 x setback factor 2 x 85 = 170 feet 
≥100,000 sqft. Minimum 180 feet or 90 x setback factor 2 x 90 = 180 feet 

 
 
North Carolina’s oceanfront shoreline changes rates have historically been calculated using the 
End-Point method since the first study was conducted in 1979. This method uses the earliest and 
most current shoreline data points where they intersect at any given shore-perpendicular transect. 
The distance between the two shorelines (shore-transect intersect) is then divided by the time, or 
number of years, between the two shorelines. Since the current method used to calculate shoreline 
change rates has been consistent since 1979, it provides the CRC with results that can be generally 
compared to those from previous studies. With the advancement of mapping technology and a 
greater inventory of shoreline data, results from methods that can incorporate multiple (more than 
two) shorelines will be compared during the 2018-2019 update. 
 
Additionally, because setbacks can help preserve spaces that can serve as undeveloped buffer areas 
for storms, the U.S. Federal Emergency Management Administration (FEMA) currently uses 
North Carolina’s erosion rate updates to award Community Rating System (CRS) points to 
qualified coastal communities.  The CRS is used by FEMA to assess flood insurance rates for these 
communities.  FEMA’s current policy allows North Carolina’s oceanfront erosion rate update to 
account for fifty (50) CRS points only if the state’s erosion rates are updated every five years.  
Loss of these points could potentially result in increased flood insurance rates for certain coastal 
communities. 
 
Setback Lines 
 
Oceanfront Setback Lines for development are measured in a landward direction from the 
vegetation line, the static vegetation line, or the measurement line. 

A. Vegetation Line, or First Line of Stable & Natural Vegetation (FLSNV) The FLSNV 
is the primary reference feature for measuring oceanfront setbacks.  This line represents 



 

 
 

the boundary between the normal dry-sand beach, and the more stable uplands.  If the 
vegetation has been planted, it may be considered “stable” when most of the plant stems 
are from continuous rhizomes rather than planted individual root sets.  Planted vegetation 
may be considered “natural” when most of the plants are mature and additional species 
native to the region have been recruited, providing stem and rhizome densities that are 
like adjacent areas that are naturally occurring.   
 
While the vegetation line has been used as an oceanfront setback measurement line since 
1979, the CRC has previously determined that when vegetation moves oceanward after a 
beach nourishment project, this represents an artificial situation that should not be 
considered “stable and natural” and therefore should not be used for measuring 
oceanfront setbacks. In 1995, the CRC codified a method of measuring setbacks on 
nourished beaches that utilizes the surveyed pre-project existing vegetation line, which 
became known as the “Static Vegetation Line.” 
 

B. Static Vegetation Line (SVL): The SVL is established in areas within the boundaries of 
a large-scale beach fill project (>300,000 cubic yards) and represents the vegetation line 
that existed within one year prior to the onset of project construction.  A static line is 
established in coordination with the Division of Coastal Management.  Once a static line 
is established, setbacks are measured from either the static line or the vegetation line, 
whichever is more landward.  In addition, once a static line is established it does not 
expire. 
 
The CRC’s static line rule was based on three primary issues: 1) evidence that nourished 
beaches can have higher erosion rates than natural beaches, 2) no assurance that funding 
for future nourishment projects would be available for maintenance work as the original 
project erodes away, and 3) structures could be more vulnerable to erosion damage since 
their siting was tied to an artificially-forced system. The intent of the static line 
provisions has been to recognize that beach nourishment is an erosion response necessary 
to protect existing development but should not be a stimulus for new development on 
sites that are not otherwise suitable for building.  
 

C. Static Vegetation Line Exception: Over time, the Commission found that some 
communities had demonstrated a long-term commitment to beach nourishment and 
maintenance of their nourished beaches. Due to this long-term commitment, beach 
vegetation had become stable and migrated oceanward of the static line. In many cases, 
proposed development on lots within these communities could meet the required setback 
from the new vegetation line but could not be permitted since they did not meet the 
setback from the static vegetation line.  
 



 

 
 

To recognize local government efforts to address erosion through a documented long-
term commitment to beach nourishment, and to offer relief from the static line 
requirements, the CRC adopted Static Vegetation Line Exception procedures in 2009. 
The Static Vegetation Line Exception allows a community to measure setbacks from the 
vegetation line rather than the static line, but includes certain limitations and conditions.  
 
To be eligible for this exception, a community must petition the CRC by providing a 
beach management plan that describes the project area and design; identify sediment 
sources; identify funding sources to maintain the initial large-scale project; and, provide 
an update on project effectiveness and how it will continue to be maintained. The plan 
must be updated and presented to the CRC every 5 years for reauthorization. Under the 
exception, development must meet the required setback from the vegetation line, no 
portion of a building or structure can be oceanward of the landward-most adjacent 
neighbor or an average line of construction is determined by DCM, and no swimming 
pools may be permitted seaward of static line. 
 

D. Development Line: In 2016, the Commission provided a second alternative to the Static 
Line by promulgating “Development Line” procedures.  The Development Line allows 
use of the vegetation line for setback determinations, with local governments setting the 
oceanward limit of structures, subject to CRC approval. Unlike with the Static Line 
Exception, there is no requirement for a demonstrated long-term commitment to beach 
nourishment or beach management plan. The following conditions are required: 

1. Development line is mapped by the community using an average line of 
construction and must be referenced in local ordinance(s). 

2. Represents the seaward-most allowable limit of oceanfront development. 
3. Must be approved by the CRC.  Once approved, only the community can request 

a change. 
4. Development must meet the applicable setback from the vegetation line. 
5. No swimming pools may be permitted seaward of the static line. 

 
Currently there are twenty-one North Carolina communities with a static line. Eight of 
those communities have CRC-authorized Static Vegetation Line Exceptions, and four of 
them have CRC-approved Development Lines (see Table 2). 

  



 

 
 

Table 2. List of Communities with Static Vegetation Lines, SVL Exceptions and Development Lines. 

Community SVL SVL Exception DVL 

Ocean Isle Yes Yes No 
Oak Island Yes No Yes 
Caswell Beach Yes No No 
Bald Head Island Yes No No 
Kure Beach Yes No Yes 
Carolina Beach Yes Yes Yes 
Wrightsville Beach Yes Yes No 
Figure Eight Island No No Yes 
Topsail Beach Yes No No 
North Topsail Beach Yes No No 
Emerald Isle Yes Yes No 
Indian Beach Yes Yes No 
Salter Path Yes Yes No 
Pine Knoll Shores Yes Yes No 
Atlantic Beach Yes Yes No 
Buxton Yes No No 
Rodanthe Yes No No 
Nags Head Yes No No 
Kill Devil Hills Yes No No 
Kitty Hawk Yes No No 
Southern Shores Yes No No 

 
 

E. Measurement Line: A Measurement Line represents the post-storm location of a 
vegetation line if a storm causes overwash or a loss of vegetation so that not enough 
vegetation exists to determine oceanfront setbacks. This line is located by using the most 
current pre-storm aerial photography to map the pre-storm vegetation line, and then moving 
it landward a distance equal to the average width of the beach recession caused by the 
storm. Measurement lines are generally temporary until the vegetation is re-established to 
the point where it can once again be used for determining oceanfront setbacks but may also 
be permanently designated by the CRC. 

 
 
 



 

 
 

 
 

Key Differences SVL Exception DVL 

Approved by CRC   

Measure Setbacks from FLSNV (not SVL)   

Mapped & Managed by Community   

CRC Reauthorization Required   

Structures could potentially move seaward of adjacent structure   

Beach Management Plan Required   

Swimming Pools Seaward of SVL   

Eliminates Static Vegetation Line   



 
 

 
 

 
 
 
 

 
 
TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  November 16, 2018 (for the November 27-29, 2018 CRC Meeting) 
 
RE:  Variance Request by Michael and Catherine Zito (CRC-VR-18-04) 
 
Petitioners Michael and Catherine Zito (“Petitioners”) own property at 10224 Sea Gull Drive (the 
“Site”) in the South Nags Head area of the Town of Nags Head. The property is located within the 
Commission’s Ocean Hazard Area of Environmental Concern (“AEC”). This area of Nags Head 
is subject to a “static line” following a large-scale beach nourishment project in 2011.  
 
In October of 2016, Petitioners former 2-story piling-supported structure was destroyed by fire. In 
July of 2017, Petitioners filed an initial CAMA Minor Permit application seeking to re-develop a 
new structure in the same size and in the same footprint as the pre-existing structure. After 
completing the application in spring of 2018, on April 26, 2018, the Town of Nags Head’s Coastal 
Area Management Act (“CAMA”) Local Permitting Officer (“LPO”) denied Petitioners’ CAMA 
Minor Permit application as the proposed addition does not meet the applicable 180’ setback from 
the static line and does not meet the 60’ setback exception under 15A NCAC 7H .0309. In August 
of 2018, Petitioners, through counsel, filed this variance petition to request the Commission vary 
the oceanfront setback rules so it can develop the re-developed structure as proposed.  
 
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.):  Christopher Seawell, Esq., Petitioner’s Counsel, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
   Kelly Wyatt, Town of Nags Head CAMA LPO, electronically   
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RELEVANT STATUTES OR RULES                                                            APPENDIX A 

 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 

the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 

adverse effects of sand, wind, and water, uncontrolled or incompatible development could 

unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 

lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 

possibility of excessive erosion or flood damage. 

 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 

exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 

these forces are intensified and can cause significant changes in the bordering landforms and to 

structures located on them. Ocean hazard area property is in the ownership of a large number of 

private individuals as well as several public agencies and is used by a vast number of visitors to 

the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 

and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 

and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 

wave climate. For this reason, the appropriate location of structures on and near these 

landforms must be reviewed carefully in order to avoid their loss or damage. As a whole, the 

same flexible nature of these landforms which presents hazards to development situated 

immediately on them offers protection to the land, water, and structures located landward 

of them. The value of each landform lies in the particular role it plays in affording protection to 

life and property. (The role of each landform is described in detail in Technical Appendix 2 in 

terms of the physical processes most important to each.) Overall, however, the energy dissipation 

and sand storage capacities of the landforms are most essential for the maintenance of the 

landforms' protective function. 
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic 

shoreline is an impossibility for development located adjacent to the coast. The loss of life and 

property to these forces, however, can be greatly reduced by the proper location and design of 

structures and by care taken in prevention of damage to natural protective features particularly 

primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 

and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 

property and achieve a balance between the financial, safety, and social factors that are involved 

in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 

particular attention to minimizing losses to life and property resulting from storms and long-

term erosion, preventing encroachment of permanent structures on public beach areas, 

preserving the natural ecological conditions of the barrier dune and beach systems, and 

reducing the public costs of inappropriately sited development. Furthermore, it is the 

objective of the Coastal Resources Commission to protect present common-law and statutory 

public rights of access to and use of the lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area. This is the area where there exists a substantial possibility of excessive 

erosion and significant shoreline fluctuation. The oceanward boundary of this area is the mean low 

water line. The landward extent of this area is determined as follows: 

(a) a distance landward from the first line of stable and natural vegetation as defined in 15A NCAC 

07H .0305(a)(5) to the recession line established by multiplying the long-term annual erosion rate 

times 60; provided that, where there has been no long-term erosion or the rate is less than two feet 

per year, this distance shall be set at 120 feet landward from the first line of stable natural 

vegetation. For the purposes of this Rule, the erosion rates are the long-term average based on 

available historical data. The current long-term average erosion rate data for each segment of the 

North Carolina coast is depicted on maps entitled “2011 Long-Term Average Annual Shoreline 

Rate Update” and approved by the Coastal Resources Commission on May 5, 2011 (except as such 

rates may be varied in individual contested cases, declaratory, or interpretive rulings). In all cases, 

the rate of shoreline change shall be no less than two feet of erosion per year. The maps are 

available without cost from any Local Permit Officer or the Division of Coastal Management on 

the internet at http://www.nccoastalmanagement.net; and (b) a distance landward from the 

recession line established in Sub-Item (1)(a) of this Rule to the recession line that would be 

generated by a storm having a one percent chance of being equaled or exceeded in any given year. 
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15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a) In order to protect life and property, all development not otherwise specifically exempted or 

allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 

according to whichever of the following is applicable: 

(1) The ocean hazard setback for development is measured in a landward direction from the 

vegetation line, the static vegetation line, or the measurement line, whichever is applicable. 

(2) In areas with a development line, the ocean hazard setback line shall be set at a distance in 

accordance with Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development 

be sited seaward of the development line. 

(3) In no case shall a development line be created or established below the mean high water line. 

(4) The setback distance shall be determined by both the size of development and the shoreline 

long term erosion rate as defined in Rule .0304 of this Section. “Development size” is defined by 

total floor area for structures and buildings or total area of footprint for development other than 

structures and buildings. Total floor area includes the following: 

(A) The total square footage of heated or air-conditioned living space; 

(B) The total square footage of parking elevated above ground level; and 

(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground 

level, excluding attic space that is not designed to be load-bearing. 

Decks, roof-covered porches, and walkways are not included in the total floor area unless they are 

enclosed with material other than screen mesh or are being converted into an enclosed space with 

material other than screen mesh. 

(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no 

development, including any portion of a building or structure, shall extend oceanward of the 

ocean hazard setback distance. This includes roof overhangs and elevated structural components 

that are cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings. 

The ocean hazard setback is established based on the following criteria: 

(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60 feet 

or 30 times the shoreline erosion rate, whichever is greater; 
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

*** 

 

(b)  Where application of the oceanfront setback requirements of Rule .0306(a) of this 

Subchapter would preclude placement of permanent substantial structures on lots existing 

as of June 1, 1979, buildings shall be permitted seaward of the applicable setback line in 

ocean erodible areas, but not inlet hazard areas or unvegetated beach areas, if each of the 

following conditions are met: 

(1) The development is set back from the ocean the maximum feasible distance 

possible on the existing lot and the development is designed to minimize encroachment 

into the setback area; 

(2) The development is at least 60 feet landward of the vegetation line or static 

vegetation line, whichever is applicable; 

(3) The development is not located on or in front of a frontal dune, but is 

entirely behind the landward toe of the frontal dune; 

(4) The development incorporates each of the following design standards, 

which are in addition to those required by Rule .0308(d) of this Subchapter. 

(A) All pilings shall have a tip penetration that extends to at least four 

feet below mean sea level; 

(B) The footprint of the structure shall be no more than 1,000 square 

feet, and the total floor area of the structure shall be no more than 2,000 square feet.  

For the purpose of this Section, roof-covered decks and porches that are structurally 

attached shall be included in the calculation of footprint; 

(C) Driveways and parking areas shall be constructed of clay, packed 

sand or gravel except in those cases where the development does not abut the ocean 

and is located landward of a paved public street or highway currently in use.  In 

those cases concrete, asphalt or turfstone may also be used; 

(D) No portion of a building’s total floor area, including elevated 

portions that are cantilevered, knee braced or otherwise extended beyond the 

support of pilings or footings, may extend oceanward of the total floor area of the 

landward-most adjacent building.  When the geometry or orientation of a lot 

precludes the placement of a building in line with the landward most adjacent 

structure of similar use, an average line of construction shall be determined by the 

Division of Coastal Management on a case-by-case basis in order to determine an 

ocean hazard setback that is landward of the vegetation line, static vegetation line 

or measurement line, whichever is applicable, a distance no less than 60 feet. 

(5) All other provisions of this Subchapter and other state and local regulations 

are met.  If the development is to be serviced by an on site waste disposal system, a copy 

of a valid permit for such a system shall be submitted as part of the CAMA permit 

application. 

 



  CRC-VR-18-04 

6 
 

15A NCAC 07J .0210 REPLACEMENT OF EXISTING STRUCTURES 
 

Replacement of structures damaged or destroyed by natural elements, fire or normal 

deterioration is considered development and requires CAMA permits.  Replacement of structures 

shall be permitted if the replacements is consistent with current CRC rules.  Repair of structures 

damaged by natural elements, fire or normal deterioration is not considered development and shall 

not require CAMA permits.  The CRC shall use the following criteria to determine whether 

proposed work is considered repair or replacement. 

 

(1) NON-WATER DEPENDENT STRUCTURES.  Proposed work is considered 

replacement if the cost to do the work exceeds 50 percent of the market value of an 

existing structure immediately prior to the time of damage or the time of request.  

Market value and costs are determined as follows: 

(a) Market value of the structure does not include the value of the land, value 

resulting from the location of the property, value of accessory structures, or 

value of other improvements located on the property. Market value of the 

structure shall be determined by the Division based upon information 

provided by the applicant using any of the following methods:  

(i) appraisal; 

(ii) replacement cost with depreciation for age of the structure and 

quality of construction; or 

(iii) tax assessed value. 

(b) The cost to do the work is the cost to return the structure to its pre-damaged 

condition, using labor and materials obtained at market prices, regardless of 

the actual cost incurred by the owner to restore the structure.  It shall include 

the costs of construction necessary to comply with local and state building 

codes and any improvements that the owner chooses to construct.  The cost 

shall be determined by the Division utilizing any or all of the following: 

(i) an estimate provided by a North Carolina licensed contractor 

qualified by license to provide an estimate or bid with respect to the 

proposed work;  

(ii) an insurance company's report itemizing the cost, excluding 

contents and accessory structures; or 

(iii) an estimate provided by the local building inspections office. 
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STIPULATED FACTS                                                                            ATTACHMENT B 

 

1. Petitioners Michael and Catherine Zito ("Petitioners") own an oceanfront lot located at 

10224 Seagull Drive (the "Lot") in South Nags Head, Dare County, North Carolina (Lot 48 and 

adjacent washed out road parcel, Goosewing Subdivision). The Lot and this portion of Goosewing 

Subdivision were platted in 1977, as shown on the subdivision plat recorded on March 24, 1977 

in Map Book 9, Page 57 of the Dare County Registry. 

  

2. Petitioners purchased the Lot on August 29, 2008, as evidenced by a deed recorded at Book 

1777, Page 455 of the Dare County Registry, a copy of which is attached.  In 2016, the Town of 

Nags Head closed Seagull Drive, and adjacent owners such as Petitioners, were deeded half the 

width of the platted road (subject to an access easement by other subdivision lot owners), as noted 

in the resolution recorded at Book 2125, Page 243 of the Dare County Registry, a copy of which 

is attached.  The Lot (original and washout) are shown on the survey of the Zito Lot sealed by 

Manson Ray Meekins, P.L.S. on December 13, 2017, attached (“Meekins Survey”). 

 

3. The current Lot is approximately 73 feet wide by 140 feet deep, for a total of 10,220 square 

feet (or 0.23 acres), as shown on the Meekins Survey. The CAMA Minor Permit application 

including the Site Survey is attached.  

 

4.   The Lot is in Flood Zone VE (Elevations 11’ & 12’) as shown on the Meekins Survey. 

 

5. The Lot is within the Ocean Erodible Area of Environmental Concern ("AEC"), a 

subcategory of the Ocean Hazard AEC designated by the Coastal Resources Commission ("CRC") 

in 15A NCAC 7H .0304.   

 

6. The Annual Average Erosion Rate at the Lot is 6’ per year with the applicable setback for 

a building measuring 5,000 square feet or less in Total Floor Area is 180’ landward of the 

applicable setback line (6 x 30 = 180). 

 

7. Petitioners’ former two-story piling-supported home was built in 1982. While the tax card 

lists the area of the prior structure as 1,536 square feet, a 2008 appraisal of the prior structure  lists 

a 32’ by 28’ footprint, for a two-story total area of approximately 1,792 square feet of heated space 

and 384 square feet of detached uncovered wood slated decking. The site also included an a/c 

platform, stairs, and a gravel driveway. Photos of the former home from the 2007 map of the access 

road, Dare County Tax Card and Google Earth are attached as stipulated exhibits. A copy of the 

2008 appraisal is also attached. 

   

8. On October 10, 2016, the home was destroyed by fire. The septic tank and drain field 

remained.  A Google Earth Photo of the Lot taken on March 24, 2017 is attached as a stipulated 

exhibit.   

 

9. Beginning shortly after the fire, Town officials communicated with Petitioners’ counsel 

Mr. Seawell and Petitioners’ consultant Mr. Wood to find out if Petitioners planned to try and re-

build, and if not, would require removal of the septic system and drain field.  
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10. On or about July 31, 2017, Petitioners’ attorney Mr. Seawell submitted an initial CAMA 

Minor Permit application to the Town of Nags Head’s CAMA Local Permit Officer (“LPO”) for 

review.  Following the Town’s receipt of the application on August 4, 2017, on August 15, 2017, 

LPO Kelly Wyatt notified Petitioners’ consultant Mr. Wood of several deficiencies in the CAMA 

permit application and specifically the site plan survey.  Due to the incomplete nature of the 

application, it was placed on hold.  

 

11. Petitioners’ CAMA Minor Permit Application remained on hold until the application was 

deemed complete after the March 1, 2018 septic authorization was received by the Town. A copy 

of the CAMA Minor Permit application materials is attached as a stipulated exhibit. 

 

12. Petitioners propose to rebuild his home in the same 32’ x 28’ footprint of the home 

destroyed, with a resulting maximum Total Floor Area of 1,792 square feet (not the 2,048 listed 

on the CAMA minor permit application).  Additionally, Petitioners have also proposed 384 square 

feet of detached uncovered wood slated decking an HVAC platform and two sets of stairs.  

Petitioners also propose that their driveway would be constructed of clay, packed sand or gravel 

per 15A NCAC 7H .0309 (a)(2).  

 

13. If Petitioners rebuild in the same location, the southeast corner of the house would be 

approximately 12’ landward of the static vegetation line and the northeast corner of the proposed 

dwelling is approximately 20’ landward of the static vegetation line.   

 

14. The existing septic tank and drain field were authorized for use for a reconstructed home, 

as evidenced by the attached Improvement Permit No. 27602, issued on March 1, 2018.   

 

15. The CRC has adopted an erosion setback ("Erosion Setback") requirement that applies to 

development along the oceanfront.  15A NCAC 7H .0306(a). 

 

16. The Erosion Setback is generally measured from the first line of stable natural vegetation 

(“FLSNV”). "This line represents the boundary between the normal dry-sand beach, which is 

subject to constant flux due to waves, tides, storms and wind, and more stable upland areas.  [It] 

is generally located at or immediately oceanward of the seaward toe of the frontal dune or erosion 

escarpment."  15A NCAC 7H .0305(a)(5). 

 

17. In the case of the Lot and this area of Nags Head, oceanfront erosion setbacks are measured 

from a Static Vegetation Line, which is the location of the FLSNV immediately before a large-

scale beach nourishment project per 15A NCAC 7H .0305(a)(6) and 7H .0306 (a)(11). In this case, 

the Town undertook a large-scale beach nourishment project in 2010, and a Static Vegetation Line 

was established at that time.  The Static Vegetation Line is shown on the Meekins Survey.  

 

18. Based on a site visit by DCM District Manager Frank Jennings on August 7, 2018, he 

determined that if he were to delineate the FLSNV on the Lot, it would be in the approximate 

location of the Static Vegetation Line, as shown on the Meekins Survey. Mr. Jennings checked the 

FLSNV following Hurricane Florence, and it remained in the same place. 

 



  CRC-VR-18-04 

9 
 

19. On the Lot, structures measuring less than 5,000 square feet must be set back at a distance 

of 30 times the long-term annual erosion rate affecting the Lot from the FLSNV.  15A NCAC 07H 

.0306(a)(5)(A). The average annual erosion rate for the Lot is 6 feet per year.  Therefore, the 

Erosion Setback applicable to the Lot, for the 1,792 square foot Total Floor Area, is 180 feet (30 

years x 6 feet). 

 

20. On Petitioners’ Lot, the 180-foot setback from the Static Vegetation Line is located across 

South Bodie Isle Court, which is seen on the Meekins Survey and the attached aerial photographs.   

 

21. On Petitioners’ Lot, a 60-foot setback from the Static Vegetation Line would be located 

just behind the proposed house footprint, based on scaling 60-feet on the Meekins Survey. 

  

22. Petitioners stipulate that the proposed development is inconsistent with the applicable 

Erosion Setback rule requiring development to meet the 180’ ocean erosion setback of 15A NCAC 

7H .0306, and with the “grandfather” rule of 15A NCAC 7H .0309(b) which would allow re-

building if the proposed building was placed 60-feet landward of the Static Vegetation Line and 

the other conditions of this grandfather provision were met. 

 

23. As part of the CAMA Minor Permit process, Petitioners sent notice of the proposed 

development to their adjacent riparian neighbors, Ms. Cornell and The Mandozzis, by certified 

mail, return receipt requested.  Ms. Cornell returned the form and indicated that she did not object 

to the development, as seen on the attached form.  The Mandozzis received the certified letter on 

August 7, 2017, but the completed form was not received by the LPO. 

 

24. On April 26, 2018, the CAMA LPO for the Town of Nags Head denied Petitioners’ CAMA 

Minor Permit application, through the attached denial letter.  The Minor Permit was denied due to 

the proposed house not meeting the applicable ocean erosion setbacks. 

 

25. The CRC's rules governing variance procedures require that "[b]efore filing a petition for 

a variance from a rule of the Commission, the person must seek relief from local requirements 

restricting use of the property, and there must not be pending litigation between the petitioner and 

any other person which may make the request for a variance moot."  15A NCAC 7J .0701(a). 

 

26. The Town has a rear building setback of 25 feet ("Town Setback"), as shown on the 

Meekins Survey.  This setback area is currently where the septic field is located. For this reason, 

Petitioners have not sought relief from the Town's Setback because even with a variance from the 

Town Setback, they would not move the septic field from its current location. Additionally, they 

wish to re-build the house in the same footprint as the burned house. Petitioners seek a variance 

from the procedural rule 15A NCAC 7J .0701(a) so as to not have to seek a local variance first. 

 

27. Petitioners seek a variance from the Commission to construct the 1,792 square foot 

residence as proposed in their CAMA minor permit application, along with the 384 square feet of 

open decking- the same size as the former residence, the HVAC platform, two sets of stairs and 

the clay/sand/gravel driveway and parking area. 
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28. Aerial and ground-level photographs of the Lot and the surrounding properties are attached 

as exhibits and as part of the PowerPoint exhibit. 

 

29. As part of the variance process, Petitioners are required by 15A NCAC 7J .0701(c)(7) to 

send notice to their adjacent riparian neighbors to inform them they are seeking this variance from 

the Commission.  Copies of these notice letters, dated August 16, 2018, and the certified mail 

receipts are attached.  

 

30. In this matter, the Division of Coastal Management is represented by Christine Goebel, 

Assistant General Counsel for DEQ.  The Petitioners are represented by Christopher Seawell, Esq. 

of the firm of Aldridge, Seawell & Twichell, PLLC. 

 

31. Pursuant to a duly issued CAMA major permit, the Town has authorized the Town 

Manager to execute a construction contract for the dredging, placement and grading of 

environmental protection measures in connection with a beach nourishment project to be 

completed during the year 2019 for 3,731,661 cubic yards of sand on 52,800 linear feet of the 

Town’s shoreline for a total bid of $34,712,459.20. The Petitioners’ property is included in the 

area to be nourished by this proposed project. 

 

32. Without a variance from the Commission, the Petitioners could receive a CAMA permit to 

develop the area waterward of the 180-foot setback and behind the Static Vegetation Line for the 

uses listed in 15A NCAC 7H .0309(a), including campsites, an elevated deck up to 500 square 

feet, unenclosed, uninhabitable gazebos with a footprint up to 200 square feet, storage sheds up to 

200 square feet, a swimming pool, or the other listed uses.  

 

33. An October 17, 2018 affidavit of Kelly Wyatt, the Town’s Deputy Planning Director, states 

that none of the uses listed in the Commission’s rule at 15A NCAC 7H .0309(a) and referenced in 

Fact 32 above are allowed for the Site with the possible exception of sand fences, based on the 

Town’s current zoning regulations, if no principal structure is also constructed. A copy of Ms. 

Wyatt’s affidavit is attached. However, Petitioners could seek a variance from the Board of 

Adjustment asking the Town to vary their ordinances to allow one of the uses allowed by 15A 

NCAC 7H .0309(a), using the Town’s variance process under Section 48-598 of the Nags Head 

Code of Ordinances, a copy of which is attached. 
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Stipulated Exhibits 

 

1. Zito Deed recorded at Book 1777, Page 455 

2. Town of Nags Head road closure resolution recorded at Book 2125, Page 243  

3. December 13, 2017 Meekins Survey 

4. CAMA Minor Permit Application Materials 

5. Dare County Tax Card for the Lot 

6. 2008 Appraisal 

7. Google Earth Photo of burned house dated March 24, 2017 

8. Emails from LPO noting incomplete application and hold 

9. March 1, 2018 Improvement Permit No. 27602 for Septic and field 

10. Notice of CAMA permit sent to adjacent neighbors, certified receipts and tracking, and 

Ms. Cornells’ returned form 

11. April 26, 2018 Denial Letter 

12. Notices of Variance Request to neighbors 

13. Affidavit of Kelly Wyatt dated October 17, 2018 

14. Nags Head Variance Ordinance at 48-598 

15. Powerpoint presentation of Site photos and 2008 Road Closure map  
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PETITIONERS’ and STAFF’S POSITIONS                                              ATTACHMENT C 

As an initial matter, Petitioners seek a variance from the Commission's procedural requirement for 

variances at 15A NCAC 7J .0701, which requires that a Petitioner must first "seek relief from local 

requirements restricting use of the property."  As stated in Fact 26, Petitioners do not wish to seek 

a variance from the Town's rear lot setback, as the existing septic system is located in this area, 

and because they wish to rebuild in the former home's footprint. Staff recommend that Petitioners 

not be required to first seek a local variance in this circumstance. 

 

I. Will strict application of the applicable development rules, standards, or orders 

issued by the Commission cause the petitioner unnecessary hardships? If so, the 

petitioner must identify the hardships. 

 

Petitioners’ Position: Yes. 

 

The Petitioners submit that the imposition of the rules, standards and orders will cause unnecessary 

hardship in the following respects: 

 

1. The Petitioners are not seeking to expand their development of the property in any respect 

from the development that existed prior to the destruction of the home by fire in 2016. In that 

sense, this is not a new development or expansion of an existing structure that was located on the 

Petitioners’ property. Petitioners are simply seeking to replace what was destroyed by fire. 

 

2. The surrounding oceanfront properties in Goose Wing Subdivision also cannot comply 

with the only requirement that the Petitioners cannot meet, which is a 60-foot landward setback 

from the static vegetation line. Consequently, the Petitioners are not seeking to construct their 

dwelling in a better place than any other structures in the area or to have any advantage not 

applicable to other surrounding properties. 

 

3. If the Petitioners are not granted this variance, the lot the Petitioners own becomes 

unbuildable.  

 

Staff’s Position: No.  

Despite the phrasing by Petitioners in their argument above, the proposed 1,792 square foot house 

and associated development is considered to be new development as it is the replacement of 100% 

of the structure and does not meet the repair criteria described in 15A NCAC 7J .0210. As stated 

in 7J .0210, the  

 

replacement of structures damaged or destroyed by natural elements, fire or normal 

deterioration is considered development and requires CAMA permits.  

Replacement of structures shall be permitted if the replacements is consistent with 

current CRC rules. Repair of structures damaged by natural elements, fire or normal 

deterioration is not considered development and shall not require CAMA permits.  
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This rule goes on to state that for non-water-dependent structures, the “proposed work is 

considered replacement if the cost to do the work exceeds 50 percent of the market value of an 

existing structure immediately prior to the time of damage or the time of request.”   

 

In order to replace the structure that existed before the fire, Petitioners seek a variance from the 

Commission’s oceanfront setback rules, which prohibit development waterward of the applicable 

180' setback (6'/year erosion rate x 30) from the static line (which is essentially in the same location 

as the current first line of stable and natural vegetation). However, the Commission’s rules 

regarding the Ocean Hazard AEC acknowledge that shoreline erosion is part of the oceanfront 

system, and the intent of the rules is “minimizing losses to life and property resulting from storms 

and long-term erosion, preventing encroachment of permanent structures on public beach areas, 

preserving the natural ecological conditions of the barrier dune and beach systems, and reducing 

the public costs of inappropriately sited development” (15A NCAC 07H .0303(b)). 

Staff contend that while Petitioner faces a hardship by not being able to re-build a house similar to 

that destroyed in the fire, given the high average annual erosion rate at the Site (6'/year) and the 

long-term erosion which has impacted the Site, the strict application of the Commission’s 

oceanfront setback rules does not cause Petitioner an unnecessary hardship. While the erosion rate 

is based on the average rate of shoreline change in the past, a structure rebuilt in the same footprint 

as the prior house with the waterward piling 12' landward of the static line, could soon be 

threatened given the long-term history of erosion at this Site, demonstrated by the fact that a 

portion of Seagull Drive that was closed by the Town in front of the Site (Fact 36) and the presence 

of houses on the beach in the vicinity of the Site.  

The Commission offers an exception to the oceanfront erosion setbacks in 7H .0309 (b) for lots 

platted "pre-CAMA" in 1979 (see the rules reprinted above). However, the proposed location of 

the new house cannot meet the minimum setback of 60' landward of the static line required of the 

provision as the two waterward pilings would be 12' and 20' landward of the static line.  

For these reasons, Staff contends that allowing Petitioner to build a new structure waterward of 

both the 180' setback and of the minimum 60' setback of the oceanfront setback exception 

provision would constitute inappropriately sited development. 

Staff note that while the proposed Site is located among other non-conforming properties which 

also cannot meet the 180' setback or the minimum 60' oceanfront setback exception provision of 

7H .0309(b), this fact has no bearing on Petitioners' own ability to satisfy the variance criteria and 

should not be considered by the Commission in determining whether Petitioner suffers an 

unnecessary hardship based on a strict application of the Commission's oceanfront setback rules.  
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II. Do such hardships result from conditions peculiar to the petitioner’s property, 

such as location, size, or topography of the property? Explain. 

 

Petitioners’ Position: Yes. 

 

1. The hardship or condition is unique to the Petitioners’ property in that the structure on the 

property was destroyed by fire. 

 

2. The Petitioners’ propose rebuilding is unique in the sense it will not require the installation 

of a new septic system and drain field. The existing system will continue to be used. 

 

Staff’s Position: No.  

 

Staff contends that any hardship suffered by Petitioners is primarily due to the long-term 

significant erosion at this Site, with a high average erosion rate of 6' per year. This variance request 

is to waive oceanfront erosion setback on lot with a history of erosion in order to build  not only 

seaward of the 180' setback, but also seaward of the required minimum 60' oceanfront setback 

exception provision in 7H .0309(b). Staff notes that the hardship of the shoreline erosion on the 

lot, and specifically that which has occurred since Petitioners’ purchase of the lot in 2008, is not 

atypical for an ocean shoreline. In this area and in this region and along the state’s oceanfront, 

there are other areas which experience high erosion rates which are contemplated in the 

Commission’s rules for the Ocean Hazard AECs and in determining setbacks. Additionally, the 

Site was within the bounds of the Town's 2010 beach nourishment project, and while that project 

offered temporary relief at the Site, the current vegetation line has retreated landward and is located 

in the general area of the pre-nourishment static line. Staff identify no peculiar conditions on the 

property which cause Petitioners’ hardship, and note that the fact that the septic system survived 

the fire is not a condition of the property, such as size, location or topography, as required by the 

statute. 

 

 

III. Do the hardships result from the actions taken by the Petitioner? Explain. 

 

Petitioners’ Position: No. 

 

1. The hardships result from the imposition of the CAMA setback rule. 

 

2. Further, the hardships result from the fact that the structure located on the property was 

destroyed by fire and not the result of any action taken by the Petitioners.  

 

Staff’s Position: No.  

 

Staff agree that Petitioners did not cause the hardships of the long-term erosion of the dune systems 

and resulting vegetation line and static line, or the house fire.  
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IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 

purpose, and intent of the rules, standards, or orders issued by the Commission; 

(2) secure the public safety and welfare; and (3) preserve substantial justice? 

Explain. 

 

Petitioners’ Position: Yes. 

1. The intent of the ordinance is not to make properties unbuildable but to limit 

development. If this variance is not granted, this lot will be unbuildable. 

 

2. Granting this variance will preserve substantial justice in that the Petitioners will be 

allowed to reconstruct a home which was destroyed by fire through no fault of the Petitioners, 

and will not require the installation of a new septic system and drain field.  

 

3. The rebuilding of the Petitioners’ home lost by fire will not have an negative effect on the 

public on the public safety and welfare. 

 

4. Substantial justice will also prevail in that other adjoining property owners of Goose 

Wing Subdivision continue to enjoy their homes even though they cannot comply with the 60-

foot setback regulation that the Petitioners cannot meet and to allow the Petitioners and to 

rebuild will provide equal justice to all property owners in Goose Wing Subdivision. 

 

Staff’s Position: No.  

Staff contends that granting a variance to the Petitioners in order to vary the Commission’s 

oceanfront erosion setback rules to allow the Petitioners to build a structure waterward of both the 

180' setback and waterward of the minimum 60' oceanfront setback exception is not consistent 

with the spirit, purpose, and intent of the Commission’s rules. The Commission’s rules have 

required oceanfront erosion setbacks since 1979 and all structures are required to meet an 

oceanfront setback (in this case, 180-feet) landward of the vegetation line, static line, or 

development line. The Commission has made limited exceptions for some types of development 

oceanward of the required setback, including the minimum 60' oceanfront setback exception 

provision in 7H .0309(b), and also authorizes limited development within the setback (See the nine 

types of development listed in 07H .0309). The purpose of the Commission’s Ocean Hazard rules 

is stated at 15A NCAC 7H .0303(b), which notes that  

The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), 

with particular attention to minimizing losses to life and property resulting from 

storms and long-term erosion, preventing encroachment of permanent structures on 

public beach areas, preserving the natural ecological conditions of the barrier dune 

and beach systems, and reducing the public costs of inappropriately sited 

development. Furthermore, it is the objective of the Coastal Resources Commission 

to protect present common-law and statutory public rights of access to and use of 

the lands and waters of the coastal area. 
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While Staff are sympathetic to Petitioners' circumstances, Staff believes the Commission should 

strictly enforce the oceanfront erosion setback requirements in order to prevent the re-development 

of inappropriately-sited structures, in this case only 12' and 20' landward of the vegetation line 

(static and actual), regardless of the cause of loss of the original structure.  

As reflected in the Stipulated Facts, another nourishment project is being pursued by the Town of 

Nags Head, and so there is a possibility that the first line of stable and natural vegetation could 

move further waterward. Under existing rules, the Town could then apply for a Static Line 

Exception or a Development Line to offer relief from the setback line in the future.   

Staff contends that granting a variance will not secure public safety and welfare.  Allowing a  1,792 

square foot structure just 12' from the static line at a Site with a 6'/year average annual erosion rate 

in an area that has a history of structures on the ocean beach will not secure public safety and 

welfare since the variance would be authorizing inappropriately-sited development which can 

quickly interfere with the public trust beach,  be at greater risk for loss of property, may become a 

cost to local government  and the public (as has occurred in this area) should the structure need to 

be removed from the beachfront, and may become a cost to the public in the form of future post-

storm debris removal.  

Staff contends that granting a variance would not preserve substantial justice where the 

Commission’s rules already provide exceptions to the oceanfront setbacks by allowing a minimum 

60' setback instead of the standard 180' setback, and  this variance would go further by allowing 

new development just 12' from the static line and existing  vegetation line which is also the where 

the vegetation line was located before the 2010 nourishment project.  

Petitioners argue that "the intent of the ordinance is not to make properties unbuildable but to limit 

development. If this variance is not granted, this lot will be unbuildable." Staff disagree, and 

contend that the intent of the Commission's rules is to prevent inappropriately sited development, 

like that proposed which also fails to meet the smaller minimum oceanfront setback exception 

provision , particularly in an area with a  6' per year average annual erosion rate. Staff also note, 

that based on the CAMA and the Commission's rules, without a variance, Petitioners could still 

receive a CAMA permit for those structures limited in size and found at 15A NCAC 7H .0309 (a). 

While Petitioners argue that these structures are not allowed by local ordinance, but Staff note that 

a local variance of the ordinances is possible, and is not relevant in considering the variance by 

this Commission of the CAMA and the Commission's rules. 
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 
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ATTACHMENT E: 

STIPULATED EXHIBITS INCLUDING POWERPOINT 



























































































From: Carver, Yvonne
To: Goebel, Christine A
Subject: FW: [External] RE: Zito property
Date: Wednesday, August 8, 2018 5:15:21 PM

Yvonne B. Carver 
Field Representative & District LPO Coordinator
Division of Coastal Management
NC Department of Environmental Quality

252-264-3901, ext. 232
252-331-2951 (fax)
yvonne.carver@ncdenr.gov
401 S. Griffin St., Ste 300
Elizabeth City, NC 27909

Email correspondence to and from this address is subject to the
North Carolina Public Records Law and may be disclosed to third parties.

https://deq.nc.gov/about/divisions/coastal-management/

-----Original Message-----
From: Kelly Wyatt [mailto:kelly.wyatt@nagsheadnc.gov]
Sent: Tuesday, October 17, 2017 1:25 PM
To: George Wood <obxwood@yahoo.com>
Cc: Chris Seawell <CSeawell@manteolaw.com>; Carver, Yvonne <yvonne.carver@ncdenr.gov>; Margaux Kerr
<margaux.kerr@nagsheadnc.gov>
Subject: [External] RE: Zito property

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless
you verify that the attachment and content are safe. Send all suspicious email as an attachment to
report.spam@nc.gov.

Thank you for such a quick update - we will be on the lookout!

Kelly Wyatt, CZO, NCLID
Deputy Planning Director & Zoning Administrator Town of Nags Head Department Phone: 252-441-7016 Direct
Phone: 252-449-6042
Fax: 252-441-4290
Email: Kelly.wyatt@nagsheadnc.gov
Website: www.nagsheadnc.gov

-----Original Message-----
From: George Wood
Sent: Tuesday, October 17, 2017 1:17 PM
To: Kelly Wyatt
Cc: Chris Seawell; Yvonne Carver; Margaux Kerr
Subject: Re: Zito property

mailto:yvonne.carver@ncdenr.gov
mailto:Christine.Goebel@NCDENR.GOV
https://deq.nc.gov/about/divisions/coastal-management/
mailto:kelly.wyatt@nagsheadnc.gov


The applicant has engaged a surveyor to prepare the plat in accordance with the Town’s requirement. Certainly we
had hoped to avoid this additional expense but recognize the necessity of the Town to have a plan that meets the
submittal criteria.

> On Oct 17, 2017, at 1:02 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>
> Good Afternoon Gentlemen-
>
> I am just following up on the CAMA Minor Permit submission for the Zito property located at 10224 E. Seagull
Drive.  This application was submitted on August 4, 2017 and since then there has been a couple of exchanges
regarding the completeness of the application, the most recent on August 29th (see below).  I have not heard a
response to date - please let me know how you would like to proceed.
>
> Thank you,
> Kelly Wyatt
>
> Kelly Wyatt, CZO, NCLID
> Deputy Planning Director & Zoning Administrator Town of Nags Head
> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
> Fax: 252-441-4290
> Email: Kelly.wyatt@nagsheadnc.gov
> Website: www.nagsheadnc.gov
>
> -----Original Message-----
> From: Kelly Wyatt
> Sent: Tuesday, August 29, 2017 8:44 AM
> To: George Wood
> Cc: Margaux Kerr; Chris Seawell; Andy Garman
> Subject: RE: Zito property
>
> Good Morning Mr. Wood-
> Thank you for your response.  Unfortunately we cannot vary the requirements for the CAMA Minor Permit
submittal.  We need to be consistent with all submittals and believe it is even more so important to have a proper
and accurate record of document submittals, etc. if the property owner proceeds to the CRC.  I am sorry we cannot
relief but again, we need to be consistent.
> Thank you,
> Kelly
>
> Kelly Wyatt, CZO, NCLID
> Deputy Planning Director & Zoning Administrator Town of Nags Head
> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
> Fax: 252-441-4290
> Email: Kelly.wyatt@nagsheadnc.gov
> Website: www.nagsheadnc.gov
>
> -----Original Message-----
> From: George Wood
> Sent: Thursday, August 24, 2017 11:13 AM
> To: Kelly Wyatt
> Cc: Margaux Kerr; Chris Seawell
> Subject: Re: Zito property
>
> I talked with Mr. Seawell last night regarding this matter. We had hoped to minimize the cost to Ms. Zito so we
could proceed to the CRC for the hearing. Is or can there be any relief from these requirements?
>> On Aug 24, 2017, at 10:42 AM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>>
>> Good Morning George-



>> I just want to confirm that you are in receipt of the email below - again, the Zito CAMA application will remain
on hold until this information is provided.
>> Thank you,
>> Kelly Wyatt
>>
>> Kelly Wyatt, CZO, NCLID
>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
>> Fax: 252-441-4290
>> Email: Kelly.wyatt@nagsheadnc.gov
>> Website: www.nagsheadnc.gov
>>
>> -----Original Message-----
>> From: Kelly Wyatt
>> Sent: Tuesday, August 15, 2017 4:29 PM
>> To: George Wood
>> Cc: Margaux Kerr
>> Subject: RE: Zito property
>>
>> Good Afternoon George-
>> Hope you are doing well.  I am reviewing the CAMA Application for Zito at 10224 Seagull.  I realize that Mr.
Seawell is the "applicant" but wanted to touch base with you on the site plan.  A few things I noticed, which would
render the application incomplete and place it "on-hold", concerns follow:
>>
>> - The site plan is not drawn to scale - it seems it likely was at some point but what was provided to us was a 8.5 x
11 so, 1" = 30' is not accurate.
>> - Is this a survey prepared by a licensed surveyor?  New construction, should be prepared by a surveyor if it is
not.
>> - The property is located in an area with an Erosion Rate of 6 ft. per year resulting in an 180 foot setback and the
OEA at 540 feet.  The setback line and OEA need to be on the survey.
>> - Local setback lines are not shown.
>> - Driveway, access should be shown.
>> - Septic location, repair area should be shown.
>> - Any dune disturbances must be shown.
>>
>> Please get back with me on these items as soon as possible.
>>
>> Thank you,
>> Kelly Wyatt
>>
>>
>>
>> Kelly Wyatt, CZO, NCLID
>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
>> Fax: 252-441-4290
>> Email: Kelly.wyatt@nagsheadnc.gov
>> Website: www.nagsheadnc.gov
>>
>> -----Original Message-----
>> From: Kelly Wyatt
>> Sent: Wednesday, January 18, 2017 2:22 PM
>> To: George Wood
>> Subject: RE: Zito property
>>
>> Thanks George - if you can keep us in the loop that would be great.
>>



>> Kelly Wyatt, CZO, NCLID
>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
>> Fax: 252-441-4290
>> Email: Kelly.wyatt@nagsheadnc.gov
>> Website: www.nagsheadnc.gov
>>
>> -----Original Message-----
>> From: George Wood
>> Sent: Wednesday, January 11, 2017 4:13 PM
>> To: Kelly Wyatt
>> Subject: Re: Zito property
>>
>> Yep got it. Talked with Chris Seawell today and he is going to advise
>> her on which option to pursue,  permits to rebuild or pursue payment
>> from the insurance company. I will try to get a schedule
>>
>> George Wood
>> PO Box 3368
>> Kill Devil Hills, NC 27948
>> 252-423-1234
>> www.woodywrites.com
>>
>>> On Jan 11, 2017, at 3:57 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>>>
>>> Hi George,
>>> Just wondering if you received my voice message regarding the zito property?
>>> Thanks, Kelly
>>>
>>>
>>> Sent from my iPhone
>>>
>>>> On Dec 20, 2016, at 5:01 PM, George Wood <obxwood@yahoo.com> wrote:
>>>>
>>>> Thx. Just want to make sure I do not get her into trouble
>>>>
>>>> George Wood
>>>> PO Box 3368
>>>> Kill Devil Hills, NC 27948
>>>> 252-423-1234
>>>> www.woodywrites.com
>>>> Try
>>>>> On Dec 20, 2016, at 4:19 PM, Kelly Wyatt <kelly.wyatt@nagsheadnc.gov> wrote:
>>>>>
>>>>> Good Afternoon George-
>>>>> Just following up on our conversation from earlier today - I have mentioned bonding of the septic removal to
Andy Garman and he feels like we will need our Town Attorney to weigh in on this one.  As soon as we hear from
the attorney I will let you know.
>>>>> Thanks so much - talk soon,
>>>>> Kelly
>>>>>
>>>>>
>>>>> Kelly Wyatt, CZO, NCLID
>>>>> Deputy Planning Director & Zoning Administrator Town of Nags Head
>>>>> Department Phone: 252-441-7016 Direct Phone: 252-449-6042
>>>>> Fax: 252-441-4290
>>>>> Email:



>>>>> Kelly.wyatt@nagsheadnc.gov<mailto:Kelly.wyatt@nagsheadnc.gov>
>>>>> Website: www.nagsheadnc.gov<http://www.nagsheadnc.gov/>
>>>>>
>>>>> <winmail.dat>
>>>>
>>> <winmail.dat>
>>
>> <winmail.dat>
>
> <winmail.dat>

mailto:Kelly.wyatt@nagsheadnc.gov
http://www.nagsheadnc.gov/
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2007 Plat of Zito cottage
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2017 Site Plan of Zito cottage; Reviewed by LPO
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New Site Plan of Zito cottage received
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New Site Plan of Zito 

cottage received; 60-ft 

Setback Line & Static 

Vegetation Line highlighted
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15A NCAC 07J .0703 PROCEDURES FOR DECIDING 
VARIANCE PETITIONS

(f) To grant a variance, the Commission must affirmatively
find each of the four factors listed in G.S. 113A-120.1(a).

(1) that unnecessary hardships would result from strict
application of the development rules, standards, or
orders issued by the Commission;

(2) that such hardships result from conditions peculiar
to the petitioner's property such as location, size, or
topography;

(3) that such hardships did not result from actions taken
by the petitioner; and

(4) that the requested variance is consistent with the
spirit, purpose and intent of the Commission's rules,
standards or orders; will secure the public safety
and welfare; and will preserve substantial justice.



 
 

 
 

 
 
 
 

 
 
TO:  The Coastal Resources Commission 
 
FROM: Christine A. Goebel, DEQ Assistant General Counsel 
 
DATE:  November 15, 2018 (for the November 27-29, 2018 CRC Meeting) 
 
RE:  Variance Request by the Town of Caswell Beach (CRC-VR-18-06) 
 
Petitioner Town of Caswell Beach (“Town”) owns oceanfront property south of the Oak Island 
Lighthouse on Caswell Beach Road. The property is located within the Commission’s Ocean 
Hazard Area of Environmental Concern (“AEC”). This area of Nags Head is subject to a “static 
line” following a large-scale beach nourishment project in 2009, and the average annual erosion 
rate is 2’/year.  
 
In trying to address frequent stormwater flooding along Caswell Beach Road, and specifically in 
the 300- and 400- block area, the Town has worked with an engineering company and with DOT 
officials to investigate possible solutions to the issue. Following the approval of funding by DOT 
in July of 2018, in October of 2018, the Town filed a CAMA Minor Permit application seeking to 
construct a Dune Infiltration System (“DIS”) consisting of approximately 525 sq. ft. of chambers 
buried under the existing dune, where collected stormwater from the road would be pumped and 
treated. On October 17, 2018, DCM denied the permit application as the proposed DIS was not 
located landward of the applicable oceanfront erosion setback from the static line. On October 17, 
2018, the Town filed this variance petition to request the Commission vary the oceanfront setback 
rules so it can develop the DIS as proposed.  
 
The following additional information is attached to this memorandum: 
 
Attachment A:  Relevant Rules 
Attachment B:  Stipulated Facts 
Attachment C:  Petitioner’s Positions and Staff’s Responses to Variance Criteria 
Attachment D:  Petitioner’s Variance Request Materials 
Attachment E:  Stipulated Exhibits including powerpoint 
 
cc(w/enc.):  Justin Humphries, Esq., Petitioner’s Counsel, electronically 
   Mary Lucasse, Special Deputy AG and CRC Counsel, electronically 
      
 

001



  CRC-VR-18-06 

2 
 

RELEVANT STATUTES OR RULES                                                            APPENDIX A 

 

15A NCAC 07H .0301 OCEAN HAZARD CATEGORIES 

The next broad grouping is composed of those AECs that are considered natural hazard areas along 
the Atlantic Ocean shoreline where, because of their special vulnerability to erosion or other 
adverse effects of sand, wind, and water, uncontrolled or incompatible development could 
unreasonably endanger life or property. Ocean hazard areas include beaches, frontal dunes, inlet 
lands, and other areas in which geologic, vegetative and soil conditions indicate a substantial 
possibility of excessive erosion or flood damage. 

 

15A NCAC 07H .0302 SIGNIFICANCE OF THE OCEAN HAZARD CATEGORY 

(a) The primary causes of the hazards peculiar to the Atlantic shoreline are the constant forces 
exerted by waves, winds, and currents upon the unstable sands that form the shore. During storms, 
these forces are intensified and can cause significant changes in the bordering landforms and to 
structures located on them. Ocean hazard area property is in the ownership of a large number of 
private individuals as well as several public agencies and is used by a vast number of visitors to 
the coast. Ocean hazard areas are critical, therefore, because of both the severity of the hazards 
and the intensity of interest in the areas. 

(b) The location and form of the various hazard area landforms, in particular the beaches, dunes, 
and inlets, are in a permanent state of flux, responding to meteorologically induced changes in the 
wave climate. For this reason, the appropriate location of structures on and near these landforms 
must be reviewed carefully in order to avoid their loss or damage. As a whole, the same flexible 
nature of these landforms which presents hazards to development situated immediately on them 
offers protection to the land, water, and structures located landward of them. The value of each 
landform lies in the particular role it plays in affording protection to life and property. (The role of 
each landform is described in detail in Technical Appendix 2 in terms of the physical processes 
most important to each.) Overall, however, the energy dissipation and sand storage capacities of 
the landforms are most essential for the maintenance of the landforms' protective function. 
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15A NCAC 07H .0303 MANAGEMENT OBJECTIVE OF OCEAN HAZARD AREAS 

(a) The CRC recognizes that absolute safety from the destructive forces indigenous to the Atlantic 
shoreline is an impossibility for development located adjacent to the coast. The loss of life and 
property to these forces, however, can be greatly reduced by the proper location and design of 
structures and by care taken in prevention of damage to natural protective features particularly 
primary and frontal dunes. Therefore, it is the CRC's objective to provide management policies 
and standards for ocean hazard areas that serve to eliminate unreasonable danger to life and 
property and achieve a balance between the financial, safety, and social factors that are involved 
in hazard area development. 

(b) The purpose of these Rules shall be to further the goals set out in G.S. 113A-102(b), with 
particular attention to minimizing losses to life and property resulting from storms and long-term 
erosion, preventing encroachment of permanent structures on public beach areas, preserving the 
natural ecological conditions of the barrier dune and beach systems, and reducing the public costs 
of inappropriately sited development. Furthermore, it is the objective of the Coastal Resources 
Commission to protect present common-law and statutory public rights of access to and use of the 
lands and waters of the coastal area. 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area where there exists a substantial possibility of excessive 
erosion and significant shoreline fluctuation.  The oceanward boundary of this area is the mean 
low water line.  The landward extent of this area is the distance landward from the first line of 
stable and natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line 
established by multiplying the long term annual erosion rate times 90; provided that, where there 
has been no long term erosion or the rate is less than two feet per year, this distance shall be set at 
120 feet landward from the first line of stable natural vegetation.  For the purposes of this Rule, 
the erosion rates are the long-term average based on available historical data. The current long-
term average erosion rate data for each segment of the North Carolina coast is depicted on maps 
entitled “2011 Long-Term Average Annual Shoreline Rate Update” and approved by the Coastal 
Resources Commission on May 5, 2011 (except as such rates may be varied in individual contested 
cases or in declaratory or interpretive rulings).  In all cases, the rate of shoreline change shall be 
no less than two feet of erosion per year. The maps are available without cost from any Local 
Permit Officer or the Division of Coastal Management on the internet at 
http://www.nccoastalmanagement.net. 
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15A NCAC 07H .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF 
LANDFORMS 

(a)  This Paragraph describes natural and man-made features that are found within the ocean hazard 
area of environmental concern. 

(1) Ocean Beaches.  Ocean beaches are lands consisting of unconsolidated soil materials that 
extend from the mean low water line landward to a point where either: (A) the growth of 
vegetation occurs; or (B) a distinct change in slope or elevation alters the configuration of the 
landform, whichever is farther landward. 

(2) Nearshore.  The nearshore is the portion of the beach seaward of mean low water that is 
characterized by dynamic changes both in space and time as a result of storms. 

(3) Primary Dunes.  Primary dunes are the first mounds of sand located landward of the ocean 
beaches having an elevation equal to the mean flood level (in a storm having a one percent chance 
of being equaled or exceeded in any given year) for the area plus six feet. Primary dunes extend 
landward to the lowest elevation in the depression behind that same mound of sand (commonly 
referred to as the “dune trough.”) 

(4) Frontal Dunes.  The frontal dune is the first mound of sand located landward of the ocean 
beach that has stable and natural vegetation present. 

(5) Vegetation Line.  The vegetation line refers to the first line of stable and natural vegetation, 
which shall be used as the reference point for measuring oceanfront setbacks.  This line represents 
the boundary between the normal dry sand beach, which is subject to constant flux due to waves, 
tides, storms and wind, and the more stable upland areas.  The vegetation line is generally located 
at or immediately oceanward of the seaward toe of the frontal dune or erosion escarpment.  The 
Division of Coastal Management or Local Permit Officer shall determine the location of the stable 
and natural vegetation line based on visual observations of plant composition and density.  If the 
vegetation has been planted, it may be considered stable when the majority of the plant stems are 
from continuous rhizomes rather than planted individual rooted sets.  Planted vegetation may be 
considered natural when the majority of the plants are mature and additional species native to the 
region have been recruited, providing stem and rhizome densities that are similar to adjacent areas 
that are naturally occurring.  In areas where there is no stable and natural vegetation present, this 
line may be established by interpolation between the nearest adjacent stable natural vegetation by 
on-ground observations or by aerial photographic interpretation. 

 (6)  Static Vegetation Line.  In areas within the boundaries of a large-scale beach fill project, 
the vegetation line that existed within one year prior to the onset of project construction shall be 
defined as the “static vegetation line.” The “onset of project construction” shall be defined as the 
date sediment placement begins, with the exception of projects completed prior to the effective 
date of this Rule, in which case the award of the contract date will be considered the onset of 
construction. A static vegetation line shall be established in coordination with the Division of 
Coastal Management using on-ground observation and survey or aerial imagery for all areas of 
oceanfront that undergo a large-scale beach fill project.  Once a static vegetation line is established, 
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and after the onset of project construction, this line shall be used as the reference point for 
measuring oceanfront setbacks in all locations where it is landward of the vegetation line.  In all 
locations where the vegetation line as defined in this Rule is landward of the static vegetation line, 
the vegetation line shall be used as the reference point for measuring oceanfront setbacks.  A static 
vegetation line shall not be established where a static vegetation line is already in place, including 
those established by the Division of Coastal Management prior to the effective date of this Rule.  
A record of all static vegetation lines, including those established by the Division of Coastal 
Management prior to the effective date of this Rule, shall be maintained by the Division of Coastal 
Management for determining development standards as set forth in Rule .0306 of this Section.  
Because the impact of Hurricane Floyd (September 1999) caused significant portions of the 
vegetation line in the Town of Oak Island and the Town of Ocean Isle Beach to be relocated 
landward of its pre-storm position, the static line for areas landward of the beach fill construction 
in the Town of Oak Island and the Town of Ocean Isle Beach, the onset of which occurred in 2000, 
shall be defined by the general trend of the vegetation line established by the Division of Coastal 
Management from June 1998 aerial orthophotography. 

(7) Beach Fill.  Beach fill refers to the placement of sediment along the oceanfront shoreline.  
Sediment used solely to establish or strengthen dunes shall not be considered a beach fill project 
under this Rule.  A “large-scale beach fill project” shall be defined as any volume of sediment 
greater than 300,000 cubic yards or any storm protection project constructed by the U.S. Army 
Corps of Engineers.   

(8)   Erosion Escarpment.  The normal vertical drop in the beach profile caused from high tide 
or storm tide erosion. 

(9)  Measurement Line.  The line from which the ocean hazard setback as described in Rule 
.0306(a) of this Section is measured in the unvegetated beach area of environmental concern as 
described in Rule .0304(3) of this Section. Procedures for determining the measurement line in 
areas designated pursuant to Rule .0304(3) of this Section shall be adopted by the Commission for 
each area where such a line is designated pursuant to the provisions of G.S. 150B.  These 
procedures shall be available from any local permit officer or the Division of Coastal Management.  
In areas designated pursuant to Rule .0304(3)(b) of this Section, the Division of Coastal 
Management shall establish a measurement line that approximates the location at which the 
vegetation line is expected to reestablish by: (A) determining the distance the vegetation line 
receded at the closest vegetated site to the proposed development site; and (B) locating the line of 
stable and natural vegetation on the most current pre-storm aerial photography of the proposed 
development site and moving this line landward the distance determined in Subparagraph (a)(1) 
of this Rule. The measurement line established pursuant to this process shall in every case be 
located landward of the average width of the beach as determined from the most current pre-storm 
aerial photography. 

(10) Development Line. The line established in accordance with 15A NCAC 07J .1300 by local 
governments representing the seaward-most allowable location of oceanfront development. In 
areas that have development lines approved by the CRC, the vegetation line or measurement line 
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shall be used as the reference point for measuring oceanfront setbacks instead of the static 
vegetation line, subject to the provisions of Rule 07H .0306(a)(2) of this Section. 

(b)  For the purpose of public and administrative notice and convenience, each designated minor 
development permit-letting agency with ocean hazard areas may designate, subject to CRC 
approval in accordance with the local implementation and enforcement plan as defined in 15A 
NCAC 07I .0500, an identifiable land area within which the ocean hazard areas occur.  This 
designated notice area must include all of the land areas defined in Rule .0304 of this Section.  
Natural or man-made landmarks may be considered in delineating this area. 

 

15A NCAC 07H .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD AREAS 

(a)  In order to protect life and property, all development not otherwise specifically exempted or 
allowed by law or elsewhere in the Coastal Resources Commission’s rules shall be located 
according to whichever of the following is applicable: 
(1) The ocean hazard setback for development shall be measured in a landward direction from 
the vegetation line, the static vegetation line, or the measurement line, whichever is applicable.   
(2) In areas with a development line, the ocean hazard setback shall be set in accordance with 
Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development be sited seaward 
of the development line. 
(3) In no case shall a development line be created or established on state owned lands or 
oceanward of the mean high water line or perpetual property easement line, whichever is more 
restrictive. 
(4) The ocean hazard setback shall be determined by both the size of development and the 
shoreline long term erosion rate as defined in Rule .0304 of this Section. “Development size” is 
defined by total floor area for structures and buildings or total area of footprint for development 
other than structures and buildings. Total floor area includes the following: 
 (A) The total square footage of heated or air-conditioned living space; 
 (B) The total square footage of parking elevated above ground level; and 
 (C) The total square footage of non-heated or non-air-conditioned areas elevated above 
ground level, excluding attic space that is not designed to be load-bearing. 
 Decks, roof-covered porches, and walkways shall not be included in the total floor area 
unless they are enclosed with material other than screen mesh or are being converted into an 
enclosed space with material other than screen mesh. 
(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no 
development, including any portion of a building or structure, shall extend oceanward of the ocean 
hazard setback. This includes roof overhangs and elevated structural components that are 
cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings.  The 
ocean hazard setback shall be established based on the following criteria: 
 (A) A building or other structure less than 5,000 square feet requires a minimum 
setback of 60 feet or 30 times the shoreline erosion rate, whichever is greater; 
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15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 

(a) The following types of development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of the Subchapter if all other provisions of this Subchapter 
and other state and local regulations are met: 

(1) campsites; 
(2) driveways and parking areas with clay, packed sand or gravel; 
(3) elevated decks not exceeding a footprint of 500 square feet; 
(4) beach accessways consistent with Rule .0308(c) of this Subchapter; 
(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 
(6) uninhabitable, single story storage sheds with a foundation or floor consisting of wood, 

clay, packed sand or gravel, and a footprint of 200 square feet or less; 
(7) temporary amusement stands;  
(8) sand fences; and 
(9) swimming pools. 
 
In all cases, this development shall be permitted only if it is landward of the vegetation line or 
static vegetation line, whichever is applicable; involves no alteration or removal of primary or 
frontal dunes which would compromise the integrity of the dune as a protective landform or the 
dune vegetation; has overwalks to protect any existing dunes; is not essential to the continued 
existence or use of an associated principal development; is not required to satisfy minimum 
requirements of local zoning, subdivision or health regulations; and meets all other non-setback 
requirements of this Subchapter. 
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STIPULATED FACTS                                                                            ATTACHMENT B 

 

1. Petitioner, the Town of Caswell Beach (“Petitioner” or “Town”) owns a 5.3-acre 
undeveloped oceanfront parcel located south of the Oak Island Lighthouse on Caswell Beach Road 
(“Road”) within the Town’s limits (the “Site”). The Site is bordered by the Atlantic Ocean to the 
south, Caswell Beach Road to the north, 217 Caswell Beach Road (Gary Studer) to the west and 
301 Caswell Beach Road (Brian Murphy) to the east.  The Site can be seen on ground level and 
aerial photography in the attached Powerpoint Presentation. A copy of the deed is attached. 
 
2. Near the Site, Caswell Beach Road is a low spot where stormwater tends to collect. The 
Town has installed trench drains along the road in order to try and alleviate the flooding. Town 
Manager Chad Hicks has observed that during moderate rain events of 6” or more, the flooded 
roadway is impassable to low-clearance vehicles for up to 8 hours. In severe rain events, the road 
can be impassable to low-clearance vehicles for as much as two days. Additionally, the lowest-
lying area in the 300 and 400 blocks of the Road can become impassable to high-clearance 
vehicles.  
 
3. In addition to the trench drains, the Town temporarily uses portable pumps and fire trucks 
to pump stormwater off the road and into the sound or to the dunes following larger storm events. 
Town officials estimate that they use pumps to clear the road approximately four times per year 
on average.  
 
4. Emergency services within the Town are provided by Brunswick County. Kat Corrigan, 
the EMS Operations Manager for Brunswick County expressed her concern about the ability to 
address emergencies within the Town’s limits during storm events, due to road flooding.  A copy 
of her statement is attached as a stipulated exhibit. 
 
5. Aerial photographs attached as part of the Powerpoint Presentation were taken by NOAA 
immediately following Hurricane Florence and show flooding on Caswell Beach Road.  Additional 
ground-level photographs included in the Powerpoint Presentation show instances of flooding on 
Caswell Beach Road. 
  
6. Since at least 2005, North Carolina Department of Transportation (“NCDOT”) and North 
Carolina State University (“NCSU”) have worked together on developing and installing Dune 
Infiltration Systems (“DIS”) as a low-cost way to address stormwater runoff issues on roads.  
 
7. There is currently a similar DIS installed in Kure Beach, which re-directs stormwater from 
three existing stormwater outfalls at K Avenue into a 26-chamber DIS. This project received a 
variance from the Commission’s oceanfront erosion setback rule in 2008. A copy of the 
Commission’s Final Order in the 2008 Variance is attached.    
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8. Since 2017, officials with the Town and NCDOT have been discussing ways to address the 
flooding on Caswell Beach Road.  A chain of emails from May of 2018 show communication 
between NCDOT and Town officials, attached as a stipulated exhibit. 
 
9.  Town officials met with resource agency representatives on March 16, 2017 to discuss 
floodwater pumping and the ability to receive a DWR permit to pump stormwater off the road.  A 
copy of the meeting attendees and the project narrative are attached as stipulated exhibits. 
 
10.   The Town of Caswell Beach engaged the engineering firm W.K. Dickson to evaluate the 
effect of infiltrating stormwater pumped from the flooding areas on Caswell Beach Road to the 
proposed DIS at the Site and evaluate the quantity of water for the effect on the site’s groundwater 
table.  After performing these tests, it was determined in the October 20, 2018 Report, attached as 
a stipulated exhibit, that the water table mounding does not extend to Caswell Beach Road or to 
the neighboring properties and that the mound height is below ground. 
 
11. At the July 2018 meeting of the NC Board of Transportation, the Board approved $500,000 
to be spent on the proposed project as part of NCDOT’s High Impact-Low Cost program.  Copies 
of the relevant portion of the July 2018 Board of Transportation minutes are attached as a stipulated 
exhibit, as are the relevant portion of the August 2018 minutes which confirm the Board’s approval 
and delegation to the Secretary for approval of this project.  A copy of the budget for the Dune 
Infiltration Project is attached as a stipulated exhibit and estimates that the Project can be 
completed within the amount approved for the project by NCDOT. 
 
12. On August 28, 2018, NCDOT and Town officials met to discuss the project and visit the 
Site.  A copy of the meeting minutes is attached as a stipulated exhibit, and note that the project is 
proposed to have a project bid in February 2019 and a start date in May 2019. 
 
13. At this Site, the Town proposes a project that contains approximately 525 sq. ft. of buried 
infiltration high-density polyethylene chambers (approximately 105 chambers) that can store the 
stormwater until it can be absorbed by the groundwater after filtering through the dune sand.  After 
the infiltration chambers are installed, they will be connected to the line that will run the length of 
Caswell Beach Road, which is approximately 1.25 miles. The project will begin at the Duke 
Energy Nuclear Pumping Station and run to the United States Coast Guard Station Oak Island. 
Following construction, the dune will be rebuilt on top of the chambers and vegetation will be 
planted. A copy of the project narrative is attached as a stipulated exhibit. 
 
14. On or about October 17, 2018, the Town, through its Town Manager Chad Hicks, 
submitted a CAMA Minor Permit Application to DCM, through the Wilmington Regional Office. 
A copy of the Town’s application materials is attached as a stipulate exhibit. 
 
15. As part of the CAMA Minor Permit review process, the Town gave notice to the two 
adjacent riparian owners to the Site, Gary Studer and Brian Murphy.  Copies of the email notice 
and responses are attached as stipulated exhibits. 
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16. Effective in 1979, the Commission adopted an erosion setback requirement that applies to 
structures along the oceanfront, within the Ocean Hazard Area of Environmental Concern 
(“AEC”). Rule 15A NCAC 7H .0306(a) The proposed development must be set back at a distance 
of 30-times the long-term annual erosion rate from the applicable vegetation line. Rule 15A NCAC 
7H .0306(a)(1). At this Site, the long-term annual erosion rate is 2’/year and so the applicable 
setback is 60’ from the applicable vegetation line. 
 
17. Before the Town’s large-scale beach nourishment project in 2009, the first line of stable 
and natural vegetation (“FLSNV”) was surveyed for post-project use as the static vegetation line, 
from which oceanfront erosion setbacks are measured in a landward direction.  Aerial photographs 
of the Site with historic shorelines overlain are attached as stipulated exhibits.  
 
18. The proposed project would be located landward of the static vegetation line (where the 
FLSNV was surveyed in 2009 before the Town’s large-scale nourishment project). The proposed 
project would be located waterward of the applicable 60’ setback from the static vegetation line. 
 
19. On October 17, 2018, DCM, through Field Representative Tara MacPherson, denied the 
Town’s minor permit application because the proposed development was inconsistent with Rule 
15A NCAC 7H .0306(a)(2) and NCGS 113A-120(a)(8). A copy of the denial letter is attached as 
a stipulated exhibit. 
 
20. The Town seeks a variance from the Commission’s oceanfront erosion setback rules found 
at 15A NCAC 7H .0306(a)(2) in order to develop the proposed stormwater infiltration system as 
proposed. A copy of the Town’s October 17, 2018 Variance Petition is attached as Attachment D. 
 
21. The Town is represented by Justin Humphries, Esq. and DCM Staff are represented by 
DEQ Asst. General Counsel Christine Goebel, Esq. 
 
22. The Town stipulates that the proposed project is inconsistent with the oceanfront erosion 
setbacks of 15A NCAC 7H .0306(a)(2). 
 
23. As part of the variance process, the Town has notified the adjacent riparian owners that 
they are seeking this variance.  Copies of this notice are attached as stipulated exhibits. 
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Stipulated Exhibits: 
 
1. Deed to the Site 
2. Statement of Kat Corrigan, Brunswick County EMS Operations Manager 
3. 2008 CRC Variance Order to Town of Kure Beach  
4. May 2018 email chain between Town and NCDOT 
5. March 16, 2017 scoping meeting attendance list and project narrative 
6. October 20, 2018 report by W.K. Dickson to Town 
7. July 2018 NC Board of Transportation agenda, and August minutes reflecting approval 
8. NCDOT’s proposed project budget breakdown 
9. August 28, 2018 meeting minutes for NCDOT and Town meeting 
10. Project narrative for DIS proposal 
11. CAMA Minor Permit Application materials 
12. Email notice of CAMA permit application to adjacent owners  
13. Aerial photos of the Site, overlain with historic shorelines 
14. October 17, 2018 CAMA permit denial letter 
15. Notice to adjacent neighbors of this variance request 
16. Powerpoint showing the Site, including pictures of past flooding events 
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PETITIONER’S and STAFF’S POSITIONS                                              ATTACHMENT C 

 

I. Will strict application of the applicable development rules, standards, or orders 
issued by the Commission cause the petitioner unnecessary hardships? If so, the 
petitioner must identify the hardships. 
 

Petitioners’ Position: Yes. 
 
The Town of Caswell Beach has a rare opportunity to secure funding that will alleviate dangerous 
stormwater flooding along the low-lying areas and land surface along Caswell Beach Road. The 
areas of flooding cut off the Town, US Coast Guard Station Oak Island and the North Carolina 
Baptist Assembly from essential emergency services, sometimes for days at a time. 
 
With the proposed Dune Infiltrating System (DIS) floodwater will be cleared from the road way 
with 12 hours in the critical flooding areas and filtered into the subsurface sand instead of being 
pumped for days into the ocean and marsh. This system will work best as presented in the maps 
provided to our Local Permit Officer. 
 
Staff’s Position: Yes.  
 

The Town seeks a variance from the Commission’s oceanfront setback rules which require 
development to be landward of the 60’ setback as measured from the applicable static vegetation 
line.  The Commission’s Ocean Hazard rules are intended to protect oceanfront dunes by keeping 
significant development landward of these important features, and also to minimize losses to 
property from storms and long-term erosion. In this case, the dune infiltration system (DIS) is 
designed to be buried under the dunes near the location of the floodwater collection point and to 
filter stormwater underneath the dunes.  Also, the existing dune will be reconstructed and 
revegetated over the top of the DIS after the system is put in place.  As the proposed DIS is 
designed to work within/under the dunes, a strict application of the ocean erosion setback causes 
the Town unnecessary hardships. 

 

II. Do such hardships result from conditions peculiar to the petitioner’s property, 
such as location, size, or topography of the property? Explain. 
 

Petitioner’s Position: Yes. 
 
The property in question is the only available property with the size and topography to 
accommodate this project. There are no properties left in Caswell Beach that are undeveloped and 
none that have as much acreage as the proposed site for the stormwater dune infiltration system.  
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Staff’s Position: Yes.  
 
Staff agree that the Town’s hardships result from conditions peculiar to the Town’s property, 
where there do not appear to be properties that are large enough to accommodate a DIS but are 
also wide enough to locate them more than 60’ from the static line, that are also in the area of 
Caswell Beach Road where the flooding is most problematic. Additionally, Staff note that Caswell 
Beach is located on a narrow peninsula, limiting the placement of both a main east-west road and 
the development of a DIS that could also meet the setback.   

 
III. Do the hardships result from the actions taken by the Petitioner? Explain. 

 
Petitioners’ Position: No. 
 
There is nothing the Town of Caswell Beach has done that in anyway cause this hardship.  
 
Staff’s Position: No.  
 
Staff agree that the Town’s hardships do not result from their actions. On this narrow peninsula, 
there are limited options for addressing flooding along Caswell Beach Road. While pumping the 
stormwater into the sound or the ocean is an option, it takes a while for the pumps to lower the 
water to allow safe use of the road, limiting emergency access, while also impacting water quality. 
This DIS design would work to reduce or eliminate the need for pumping stormwater off Caswell 
Beach Road, and would have limited long-term impacts on the existing dune within the setback.  
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IV. Will the variance requested by the petitioner (1) be consistent with the spirit, 
purpose, and intent of the rules, standards, or orders issued by the Commission; 
(2) secure the public safety and welfare; and (3) preserve substantial justice? 
Explain. 
 

Petitioners’ Position: Yes. 
 
The CAMA development rules are put in place to protect the safety and property of the people of 
North Carolina. Although this system is technically development it is more of an underground 
utility that will be used to mitigate flooding dangers in the town. Should the system be overtaken 
by a natural disaster there would be no danger to the public as in the case of a structure washing 
away. 
 
This project will also serve public safety and welfare in several ways. By removing flooded 
stormwater from Caswell Beach Road emergency crews and vehicles will be able to access the 
residents, US Coast Guard Station Oak Island, and the NC Baptist Assembly. 
 
The Town of Caswell Beach feels that justice is preserved by allowing a variance to be issued for 
this project. We do not foresee how this project could be of detriment to the State of North 
Carolina. 
 
Staff’s Position: Yes.  

Staff contends that granting a variance in order to vary the Commission’s oceanfront erosion 
setback rules to allow the development of the DIS is consistent with the spirit, purpose, and intent 
of the Commission’s rules where the spirit of the oceanfront erosion setback rules is to protect 
oceanfront dune systems and to locate development more landward to reduce storm impacts. In 
this case, the impacts to the dune system will be short-term as the existing dune will be rebuilt and 
revegetated after installation of the DIS. Also, the risk of impacts to the DIS will be reduced 
because it will be buried under the dune. The proposed DIS system will address public safety and 
welfare by both limiting the need to close Caswell Beach Road due to stormwater flooding, and 
by reducing water quality impacts where the amount of stormwater needed to be pumped off the 
road will be reduced or eliminated. Locating the DIS within the existing dune in the setback area 
will only cause short-term impacts to the protective nature of the oceanfront dune. Staff agree that 
granting a variance would preserve substantial justice where the CAMA statute makes exceptions 
for buried utilities, but which do not include this new DIS system technology, despite the 
similarities in purpose. 
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ATTACHMENT D: 

PETITIONERS’ VARIANCE REQUEST MATERIALS 
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ATTACHMENT E: 

STIPULATED EXHIBITS INCLUDING POWERPOINT 
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Brunswick County 
Emergency Services 

                   
 

(910)253-5383                                                                                                                 (910)253-4451                                                                                                              
     Phone           Fax          
                    
 
 
 

October 26, 2018 
To: Chad Hicks 
From: Kat Corrigan, EMS Operations Manager 
Subject: Flooding on Caswell Beach Road 
 
Flooding can cause significant response delays for patients in affected areas. Significant flooding can 
prevent emergency vehicles from gaining access to persons with medical or other emergencies. Life 
saving measures could have a negative outcome with delayed response or inability to access.  
Additionally, flooded roads could have unforeseen hazards to include washouts, sinkholes, downed 
limbs, among other issues. These conditions can delay or prevent emergency response and access.  
Historic flooding has been seen in this area and causes these delayed responses. Brunswick County 
Emergency Services is concerned with the ability to address emergencies in Caswell Beach town 
limits during storm events.  
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SIGN UP SHEET 
SCOPING MEETING 

Caswell Beach Drainage Project Scoping Meeting 
Caswell Beach 

Brunswick County 
-------------------------------------------------------------------------------------------------------------------------------------------- 

3/16/2017 
 

NCDENR 
WILMINGTON REGIONAL OFFICE 

127 CARDINAL DRIVE 
WILMINGTON, NC 28405 

910-796-7215, FAX 910-350-2004 

Name Agency Phone Email 
Cameron Weaver NCDEQ-DEACS 910-796-7303 Cameron.Weaver@ncdenr.gov 

*Shane Staples DCM-Fisheries 252-948-3950 Shane.Staples@ncdenr.gov 

*Ken Riley NOAA-NMF 252-728-8750 Ken.Riley@noaa.gov 

X Kathy Matthews US FWS 919-856-4520 x 27 Kathryn_Matthews@fws.gov 

*Maria Dunn NC WRC 252-948-3916 Maria.Dunn@ncwildlife.org 

Debbie Wilson DCM 910-796-7266 Debra.Wilson@ncdenr.gov 

Jeremy Humphrey DMF-Shellfish 910-796-7287 Jeremy.Humphrey@ncdenr.gov 

Tyler Crumbley 
 

USACE 910-251-4170 Tyler.Crumbley@usace.army.mil 

X Chad Coburn 
 

DWR-401 910-796-7379 Chad.Coburn@ncdenr.gov 
 

*Deborah Ahlers Town of Caswell 
Beach 

910-471-6578 DAhlers@caswellbeach.org 

Carter Hubard WK Dickson 910-742-4200 tchubard@wkdickson.com 

George Kassler Town of Caswell 
Beach 

910-278-5471 GKassler@caswellbeach.org 

Dan ONeill Town of Caswell 
Beach 

704-614-1633 DOneill@caswellbeach.org 

Brooks Surgan DCM 910-796-7270 Brooks.Surgan@ncdenr.gov 

Jim Gregson DWR 910-796-7386 Jim.Gregson@ncdenr.gov 

Chad Hicks Town of Caswell 
Beach 

910-200-3217 Chicks@caswellbeach.org 

JD Potts DMF-Shellfish 252-808-8154 J.Potts@ncdenr.gov 

    

*Conference line 
X Not Available 
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From: Kimes, D. Chad
To: Deborah Ahlers
Cc: Marks, Caitlin M; Pytcher, Alan; Hughes, Benjamin T; Vancleef, Ronald T
Subject: Caswell Beach Infiltration Project- High Impact- Low Cost Project
Date: Friday, May 25, 2018 10:44:10 AM
Attachments: image002.png

Mayor Ahlers,
 
At this time, it is anticipated that we will have $500,000 funded to assist with the proposed
infiltration system to improve drainage along Caswell beach road. This will be approved at our July
Board of Transportation meeting.
 
This project will need to be started within one year of the official funding date, and completed within
2 years. It is our plans to do a reimbursable agreement with the Town, where the Town performs the
work and we reimburse once the work is complete.
 
I recommend we have a meeting in the next few weeks so we can coordinate all of our efforts. I have
copied our folks that will be involved with the project.
 
Thank you!
 
Chad Kimes, PE
Deputy Division Engineer
Division 3
North Carolina Department of Transportation
 
910 341 2000    office
910 675 0143    fax
ckimes@ncdot.gov
 
5501 Barbados Blvd.
Castle Hayne, NC 28429
 

 
Email correspondence to and from this address is subject to the
North Carolina Public Records Law and may be disclosed to third parties.
 

From: Barbour, Cheryl K 
Sent: Friday, May 18, 2018 4:28 PM
To: Marks, Caitlin M <cmmarks@ncdot.gov>; Norman, Patrick A <pnorman@ncdot.gov>
Cc: Pytcher, Alan <apytcher@ncdot.gov>; Kimes, D. Chad <ckimes@ncdot.gov>
Subject: RE: HI/LC Fund Request
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Caitlin – we’ll need an updated request form for WBS 47931 with the update figures.  I will show it
on the Board agenda as transferring $490,428.56 from WBS 80084 but the increase on WBS 47931
will be for $500k to zero out your FY 2019 HI/LC funds.
 
Thanks –
 
Cheryl
 

From: Marks, Caitlin M 
Sent: Friday, May 18, 2018 1:22 PM
To: Norman, Patrick A <pnorman@ncdot.gov>
Cc: Pytcher, Alan <apytcher@ncdot.gov>; Barbour, Cheryl K <cherylbarbour@ncdot.gov>; Kimes, D.
Chad <ckimes@ncdot.gov>
Subject: RE: HI/LC Fund Request
 
Hello,
 
Following up on this fund request: We have heard back from Chad and he would like us to take
$500,000.00 from the NC133 project (WBS 80084) and apply it to the Caswell Beach Road Project
(WBS 47931). Our understanding is that this will appear on the July BOT meeting. I am attaching an
updated estimate for Caswell Beach Rd that includes the planning and design (previously we
submitted only the construction budget). Please let us know if there is any additional documentation
needed on our end to make this request.
 
Also, I remember Cheryl telling us there was roughly $9,000.00 left in our budget that wasn’t spent.
Can you show me where I see this in SAP? If that’s the case, we could technically pull $500,000.00
less the ~$9,000.00 amount from NC133 and add that plus the ~$9,000 to Caswell to total
$500,000.00. I can do the math and resubmit the request if you can remind me of the balance
number again.
 
 
Thanks for all of your help on this!

Caitlin
 
 
 

From: Marks, Caitlin M 
Sent: Friday, May 11, 2018 7:46 AM
To: Norman, Patrick A <pnorman@ncdot.gov>
Cc: Pytcher, Alan <apytcher@ncdot.gov>; Barbour, Cheryl K <cherylbarbour@ncdot.gov>
Subject: RE: HI/LC Fund Request
 
Thanks, Patrick. We talked to Cheryl yesterday and are working with our Deputy Division Engineer to
see how he wants to proceed and will be in touch with you and Cheryl. Thanks!
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ITEM ITEM SCHEDULED UNIT UNIT TOTAL

NO. DESCRIPTION QUANTITIES PRICE AMOUNT
1 Mobilization (5% of Total Cost) 1 LS $8,112.11 $8,112.11

2 Clearing and Grubbing (Including shrub removal) 0.3 AC $7,000.00 $2,024.79

3 Pump Input Port 4 EA $2,000.00 $8,000.00

4 Furnish and Install Dune Infiltration System 105 EA $900.00 $94,500.00

5 Dune Replanting 0.3 AC $17,000.00 $4,917.36

6 Influent Line 220 LF $40.00 $8,800.00

7 Remove and Replace Boardwalk 1 LS $15,000.00 $15,000.00

8 Traffic Control 1 LS $5,000.00 $5,000.00

9 Erosion Control 1 LS $4,000.00 $4,000.00

10 Force Main Cleaning and Testing 1 LS $5,000.00 $5,000.00

11 Force Main Isolation Valve Cut In 2 EA $7,500.00 $15,000.00

12 Parking Area Cleanup 1 LS $5,000.00 $5,000.00
Construction Subtotal $175,354.26

Contingency $34,229.15
Professional Services $140,130.00

Force Main $150,000.00

Total Project Cost $499,713.41

CASWELL BEACH ROAD DUNE INFILTRATION SYSTEM PROJECT BUDGET

DATE: 10/26/2018                                                                                                                                                   Site 5: 299 Caswe

WK Dickson Co., Inc.
300 N. Third Street, Ste 301
Wilmington NC 28401
910-762-4200
NC LC. No. F-0374 WKD #20170096.00.RA 
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October 30, 2018 
 
Mr. Carter Hubard, P.E. 
WK Dickson & Co., Inc. 
300 N. Third Street, Suite 301 
Wilmington, North Carolina 28401 
 

ECS Project No. 47-6645 
 
Re: Dune Infiltration System Groundwater Mounding Evaluation 
 Caswell Beach Dune Infiltration Site 
 Caswell Beach, Brunswick County, North Carolina 
 
 
Dear Mr. Hubard: 
 
ECS Mid-Atlantic, LLC and ECS Southeast, LLP (ECS) are pleased to submit this report 
summarizing preliminary findings from a Dune Infiltration System Groundwater 
Mounding Evaluation conducted at the Caswell Beach Dune Infiltration site (i.e., site or 
subject site), located at 299 Caswell Beach Road, Caswell Beach, North Carolina 
(Figure 1).  ECS was requested to observe the seasonal high water table (SHWT) and to 
perform infiltration testing within and in proximity to the proposed dune infiltration system 
(DIS) area at the subject site.  This information was then used in conjunction with DIS 
plans provided by the Client to assess groundwater mounding height beneath and in 
proximity to the proposed DIS during storm events, during which time water would be 
pumped into the DIS.  ECS understands that further work regarding groundwater 
mounding separation from the base of the proposed DIS and groundwater mounding 
elevations in comparison to surface elevations may be requested in the future.  The 
purpose of our preliminary Groundwater Mounding Evaluation was to provide an initial 
estimation of groundwater mounding height that could result from stormwater pumping to 
the proposed DIS.    
 
Proposed Dune Infiltration System Layout 
 
The Client has provided ECS with site plans and aerial photography depicting the 
proposed footprint and layout of the DIS.  The DIS would have an area of approximately 
11,000 square feet and would have dimensions of approximately 247.6 feet in length by 
44.4 feet in width.  The system would be comprised of three rows of infiltration 
chambers.  Each row would contain approximately 35 chambers and the system would 
consist of approximately 105 chambers in total.  Each domed infiltration chamber would 
be seven feet in length, five feet in width at the base, and three feet in height.  The 
chambers would be installed within a 2-foot thick layer of gravel.  The footprint of the 
proposed DIS is shown in Figure 2. 
 
Field Methodology & Findings 
 
ECS mobilized to the site to conduct field work on July 10–11, 2018.  ECS conducted an 
evaluation of the subsurface soil and groundwater conditions at six test boring locations, 
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which are referred to as borings I-1 through I-6 and are shown in Figure 2.  The purpose 
of test boring installation and testing was to obtain information pertaining to soil 
composition, depth to groundwater, depth to the SHWT, and infiltration rate.   
 
ECS conducted subsurface evaluation by advancing a hand auger boring to depths of 
9.58–10.83 feet below ground surface (bgs) at each of the test boring locations.  ECS 
visually classified the soils and obtained representative samples of each soil type 
encountered.  Depth to groundwater and depth to the SHWT was also measured in each 
boring.  Following installation, surface elevations at each boring location were measured 
by the Client and were provided to ECS.  A summary of test boring information is 
provided as Table 1 and completed Infiltration Testing Forms that include soil 
composition data and other pertinent information are included as Appendix A.    
 
Table 1: Test boring information and descriptions. 

Test 
Boring 

Boring Surface 
Elevationa 
(ft amslb) 

Boring 
Depth 

(ft bgsc) 
Soil Description 

I-1 13.397 10.83 Tan/grey medium- to coarse-grained sand

I-2 12.096 9.58 Tan/grey medium- to coarse-grained sand

I-3 12.139 10.17 Tan/grey medium- to coarse-grained sand

I-4 12.600 10.42 Tan/grey medium- to coarse-grained sand

I-5 13.949 10.83 Tan/grey medium- to coarse-grained sand

I-6 16.661 10.83 Tan/grey medium- to coarse-grained sand
a
As surveyed by WK Dickson & Co., Inc. 

b
ft amsl = feet above mean sea level 

c
ft bgs = feet below ground surface 

 
 
ECS measured depth to groundwater using an electronic water level meter and depth to 
the SHWT in each boring.  Depth to groundwater ranged from 9.33–10.83 feet bgs and 
depth to the SHWT ranged from 8.33–9.83 feet bgs (Table 2).  Groundwater and SHWT 
elevations were then calculated based on depth to groundwater/SHWT data and 
surveying data provided by the Client.  Groundwater elevations in borings I-1 through I-6 
ranged from 1.97–6.16 feet above mean sea level (amsl) and SHWT elevations ranged 
from 2.64–7.33 feet amsl (Table 2).  A map showing groundwater equipotential contours 
and flow direction, based on groundwater levels measured on July 10–11, 2018, is 
included as Figure 3.  Likewise, a map showing SHWT equipotential contours and flow 
direction is included as Figure 4.   It can be observed in Figures 3 and 4 that the overall 
direction of groundwater flow, as measured during field activities, and SHWT flow are 
similar.  In general, groundwater flows from the eastern and western margins of the 
focus area toward the center of the focus area.  A north-to-south component of flow 
appears to exist at the western portion of the focus area and the gradient at the eastern 
portion of the focus area appears to be steeper than the gradient at the western portion 
of the focus area. 
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Table 2: Test boring data and infiltration testing summary. 

Test 
Boring 

Depth to 
Groundwatera 

(ft bgsb) 

Groundwater 
Elevation 
(ft amslc) 

Depth to 
SHWTd 
(ft bgs) 

SHWT 
Elevation 
(ft amsl) 

Measured 
Infiltration 

Ratee 
(ft/day) 

Estimated 
Horizontal 
Hydraulic 

Conductivityf 
(ft/day) 

I-1 10.50 2.90 8.33 5.06 54.46 108.9 

I-2 9.33 2.76 8.33 3.76 56.02 112.0 

I-3 10.17 1.97 9.50 2.64 59.86 119.7 

I-4 10.42 2.18 9.58 3.02 52.86 105.7 

I-5 10.83 3.12 9.83 4.12 58.38 116.8 

I-6 10.50 6.16 9.33 7.33 57.96 115.9 
a
As measured by ECS on July 10–11, 2018 

b
ft bgs = feet below ground surface 

c
ft amsl = feet above mean sea level 

d
SHWT = seasonal high water table 

e
Refers to vertical infiltration rate, as measured by ECS 

f
Refers to horizontal groundwater flow, which was estimated using vertical infiltration rate data 
and an estimated vertical/horizontal anisotropic ratio of 0.5. 

 
 
ECS conducted infiltration testing using a compact constant head permeameter at 
borings located slightly offset from their respective hand auger test boring location.  The 
purpose of infiltration testing was to estimate subsurface vertical infiltration rates.  
Infiltration tests are typically conducted at depths two feet above the SHWT or in the 
most restrictive soil horizon.  Tests in clayey conditions are conducted for durations of up 
to 30 minutes.  Infiltration testing yielded rates ranging from 52.86–59.86 feet/day, as 
shown in Table 2.  Vertical infiltration rate data were then used to estimate horizontal 
hydraulic conductivity values, which were used in groundwater mounding calculations.  
Using a vertical to horizontal anisotropic ratio of 0.5, based on the permeable and 
unconsolidated nature of the soil, ECS estimates that hydraulic conductivity at the boring 
locations ranges from approximately 105.7–119.7 feet day, as shown in Table 2.  These 
values indicate that hydraulic conductivity is fairly uniform at the tested boring locations. 
 
Groundwater Mounding Evaluation 
 
ECS used field data collected as part of this study to conduct a groundwater mounding 
evaluation of the proposed DIS.  The purpose of the evaluation was to estimate 
groundwater mounding height beneath and in proximity to the proposed DIS during 
storm events, during which time water would be pumped into the DIS.  Per 
conversations with the Client, ECS conducted the mounding analysis under the 
assumption that the system would receive water at a rate of 1,000 gallons per minute 
(gpm) for a duration of 200 minutes, which is expected to be the system’s peak flow rate.  
 
The mounding analysis was conducted using a U.S. Geological Survey (USGS) 
spreadsheet solving the Hantush (1967) equation for groundwater mounding beneath an 
infiltration basin.  The USGS mounding spreadsheet is capable of calculating maximum 
groundwater mounding heights across an impacted area at the end of a recharge event 
and is not designed to calculate the rate of groundwater mounding subsidence.  
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Necessary parameters to solve the Hantush equation are listed below and were 
quantified as follows: 
 

x Recharge Rate and Duration: ECS used a recharge rate of 17.5 feet/day applied 
to an 11,000-square foot area, which is the estimated area of the proposed DIS.  
This recharge rate multiplied by the DIS area equates to a total system inflow of 
1,000 gpm.  The recharge duration was assumed to be 200 minutes, per 
conversations with the Client. 

x Infiltration Basin Dimensions: The infiltration basin was assumed to have 
dimensions of 247.6 feet length by 44.4 feet width, per site plans provided by the 
Client. 

x Horizontal Hydraulic Conductivity: The site’s horizontal hydraulic conductivity was 
assumed to be 105.7 feet/day, which is the lowest derived value at the site.  The 
lowest value was used to provide a conservative estimate of groundwater 
mounding height.   

x Specific Yield: The aquifer’s specific yield was estimated as 0.31, which was 
based on typical values for similar soil types published within USGS reporting by 
Johnson (1963).   

x Initial Saturated Aquifer Thickness:  The aquifer’s initial saturated thickness, 
which represents the thickness of the aquifer’s saturated zone prior to receiving 
recharge water, was estimated to be 27.2 feet.  This value was used based on 
offsite geotechnical boring log data obtained by ECS as part of a different project, 
where the borings were installed approximately 0.75-mile west of the subject site.  
Boring log data from this offsite property indicates that a more restrictive silty 
sand/sandy silt layer is present at a depth of approximately 38 feet bgs.  As such, 
the depth to the aquifer’s base at the subject site was assumed to be 38 feet.  
Subtracting the greatest depth to groundwater measured at the site (10.83 feet) 
from the depth to the aquifer’s base yielded a saturated thickness value of 27.2 
feet.  

 
The USGS spreadsheet was programmed to calculating groundwater mounding heights 
at distance intervals of 10–30 feet from the center of the basin.  Calculated mound 
heights were entered into a GIS database and were used to interpolate mound heights 
across much of the site.  Table 3 summarizes estimated groundwater mound heights 
from the center of the DIS and Figure 5 depicts groundwater mound height equipotential 
contours.   
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Table 3: Summary of estimated groundwater mounding heights. 

Distance from 
Center of DISa 

(feet) 

Estimated Groundwater Mound Height 
(feet) 

Perpendicular from 
Basin’s Long Axis  

Perpendicular from 
Basin’s Short Axis 

10 3.844 4.028 

20 3.276 4.022 

40 1.814 3.989 

60 0.893 3.903 

80 0.392 3.703 

100 0.155 3.265 

120 0.055 2.323 

140 0.019 1.085 

160 0.007 0.472 

180 0.004 0.192 

200 0.003 0.073 

220 0.003 0.026 

240 0.003 0.010 
a
DIS = dune infiltration system 

 
 
Conclusions  
 
ECS is pleased to submit this report summarizing preliminary findings from a Dune 
Infiltration System Groundwater Mounding Evaluation conducted at the Caswell Beach 
Dune Infiltration site, located at 299 Caswell Beach Road, Caswell Beach, North 
Carolina.  ECS was requested to observe the SHWT and to perform infiltration testing 
within and in proximity to the proposed DIS area at the subject site.  This information 
was then used in conjunction with DIS plans provided by the Client to assess 
groundwater mounding height beneath and in proximity to the proposed DIS during 
storm events, during which time water would be pumped into the DIS.  ECS understands 
that further work regarding groundwater mounding separation from the base of the 
proposed DIS and groundwater mounding elevations in comparison to surface 
elevations may be requested in the future.  The purpose of our preliminary Groundwater 
Mounding Evaluation was to provide an initial estimation of groundwater mounding 
height that could result from stormwater pumping to the proposed DIS.    
 
ECS conducted field work at the site on July 10–11, 2018.  Six test borings were 
installed at the site using a hand auger.  Soils were visually classified and depth to 
groundwater and depth to the SHWT was measured in each boring. Soils encountered in 
the borings generally consisted of tan/grey medium- to coarse-grained sand.  ECS 
measured depth to groundwater using an electronic water level meter and depth to the 
SHWT in each boring.  Depth to groundwater ranged from 9.33–10.83 feet bgs and 
depth to the SHWT ranged from 8.33–9.83 feet bgs.  Groundwater and SHWT 
elevations were plotted on aerial imagery and were used to construct groundwater and 
SHWT equipotential maps.  These maps show that the overall direction of groundwater 
flow, as measured during field activities, and SHWT flow are similar.  In general, 
groundwater flows from the eastern and western margins of the focus area toward the 
center of the focus area.  A north-to-south component of flow appears to exist at the 
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western portion of the focus area and the gradient at the eastern portion of the focus 
area appears to be steeper than the gradient at the western portion of the focus area. 
    
ECS also conducted infiltration testing using a compact constant head permeameter at 
borings located slightly offset from their respective hand auger test boring location.  The 
purpose of infiltration testing was to estimate subsurface vertical infiltration rates.  
Infiltration testing yielded rates ranging from 52.86–59.86 feet/day.  Vertical infiltration 
rate data were then used to estimate horizontal hydraulic conductivity values, which 
were used in groundwater mounding calculations.  Using a vertical to horizontal 
anisotropic ratio of 0.5, based on the permeable and unconsolidated nature of the soil, 
ECS estimates that hydraulic conductivity at the boring locations ranges from 
approximately 105.7–119.7 feet day. 
 
Field data were used to conduct a groundwater mounding evaluation of the proposed 
DIS.  The purpose of the evaluation was to estimate groundwater mounding height 
beneath and in proximity to the proposed DIS during storm events, during which time 
water would be pumped into the DIS.  Per conversations with the Client, ECS conducted 
the mounding analysis under the assumption that the system would receive water at a 
rate of 1,000 gallons per minute (gpm) for a duration of 200 minutes, which is expected 
to be the system’s peak flow rate.  The mounding analysis was conducted using a USGS 
spreadsheet solving the Hantush (1967) equation for groundwater mounding beneath an 
infiltration basin.  Parameter values for recharge rate and duration, infiltration basin 
dimensions, horizontal hydraulic conductivity, specific yield, and initial saturated aquifer 
thickness were input to the spreadsheet.  Resulting groundwater mound heights ranged 
from approximately 4.03 feet at the center of the DIS to less than 0.01 feet at a distance 
of 200 feet from the center of the DIS.  Overall, groundwater mound height is predicted 
to decline rapidly beyond the outer margins of the DIS. 
 
ECS understands that further work regarding groundwater mounding separation from the 
base of the proposed DIS and groundwater mounding elevations in comparison to 
surface elevations may be requested in the future.  It is recommended that six 
supplemental borings be installed at the site, at locations previously provided to the 
Client, to expand the focus area of the evaluation.  Currently, the portion of the site 
where groundwater and SHWT elevations can be projected is limited to the focus area 
polygon comprising the area between existing borings I-1 through I-6.  The 
recommended supplemental borings would expand the focus area and would allow for 
the interpolation of groundwater and SHWT elevations at further reaches of the site.  
This data could then be used in conjunction with groundwater mound heights to assess 
groundwater mound separation distances from DIS components and the ground surface.    
 
Limitations  
 
The work performed in conjunction with this project, and the data developed, are intended 
as a description of available information at the tested locations indicated and the dates 
specified.  Generally accepted industry standards were used in the preparation of this 
report.  Results from future testing may vary significantly as a result of natural conditions, a 
changing environment, or the limits of analytical capabilities.  This report does not warrant 
against future operations or conditions, nor does it warrant against operations or 
conditions present of a type or at a specific location not evaluated.  Actual conditions may 
vary.  
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ECS appreciates the opportunity to assist WK Dickson & Co., Inc. with this Dune 
Infiltration System Groundwater Mounding Evaluation.  Please feel free to contact ECS 
at (540) 785-6624 if you have any comments or questions regarding this report.  
 
Sincerely, 
ECS Mid-Atlantic, LLC 
 
 

         
Michael L. Maloy, CPG     Thomas P. Nelson, CPG 
Principal Geologist      Senior Hydrogeologist 
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Figure 1: Site Location Map
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Figure 2: Site Layout Map & Testing Locations
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Figure 3: Groundwater Equipotential Map
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Figure 4: Seasonal High Water Table Equipotential Map
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Figure 5: Estimated Groundwater Mounding Height Map

³

Caswell Beach Dune Infiltration Site

299 Caswell Beach Road, Caswell Beach, NC

0 100 20050
Feet

Legend

Site Boundary

Dune Infiltration System Footprint

Groundwater Mound Height Contour (C.I. = 0.3 ft)

Estimated Groundwater Mound Height
High : 4.03 ft.

Low : 0.00 ft.
ECS Project No. 47-6645

Map Note:
(1) Values represent estimated groundwater 
mound heights, not groundwater elevations.

067



  
 

 

 

 

Appendix A 
 

Infiltration Testing Forms 
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Infiltration Testing Form 
Caswell Beach Infiltration Study 

Caswell Beach, Brunswick County, North Carolina 
ECS Project No. 47-6645 & 49-7321 

July 10th – 11th, 2018 
 

Location  Depth USCS Soil Description 
I-1  0-130”   SP   Tan/gray medium to coarse SAND  
           
Seasonal High Water Table was estimated to be at 100 inches below the 
existing grade elevation. 
Groundwater was encountered at 126 inches below the existing grade 
elevation. 
Test was conducted at 70 inches below existing grade elevation 
Infiltration Rate: 27.23 inches per hour   
Ground elevation is 13.397’ 
 
Location  Depth USCS Soil Description 
I-2  0-115”   SP   Tan/gray medium to coarse SAND  
           
Seasonal High Water Table was estimated to be at 100 inches below the 
existing grade elevation. 
Groundwater was encountered at 112 inches below the existing grade 
elevation. 
Test was conducted at 60 inches below existing grade elevation 
Infiltration Rate: 28.01 inches per hour   
Ground elevation is 12.096’ 
 
Location  Depth USCS Soil Description 
I-3  0-122”   SP   Tan/gray medium to coarse SAND  
           
Seasonal High Water Table was estimated to be at 114 inches below the 
existing grade elevation. 
Groundwater was encountered at 122 inches below the existing grade 
elevation. 
Test was conducted at 48 inches below existing grade elevation 
Infiltration Rate: 29.93 inches per hour   
Ground elevation is 12.139’ 
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Infiltration Testing Form 
Caswell Beach Infiltration Study 

Caswell Beach, Brunswick County, North Carolina 
ECS Project No. 47-6645 & 49-7321 

July 10th – 11th, 2018 
 

 
Location  Depth USCS Soil Description 
I-4  0-125”   SP   Tan/gray medium to coarse SAND  
           
Seasonal High Water Table was estimated to be at 115 inches below the 
existing grade elevation. 
Groundwater was encountered at 125 inches below the existing grade 
elevation. 
Test was conducted at 36 inches below existing grade elevation 
Infiltration Rate: 26.43 inches per hour   
Ground elevation is 12.60’ 
 
Location  Depth USCS Soil Description 
I-5  0-130”   SP   Tan/gray medium to coarse SAND  
           
Seasonal High Water Table was estimated to be at 118 inches below the 
existing grade elevation. 
Groundwater was encountered at 130 inches below the existing grade 
elevation. 
Test was conducted at 24 inches below existing grade elevation 
Infiltration Rate: 29.19 inches per hour   
Ground elevation is 13.949’ 
 
Location  Depth USCS Soil Description 
I-6  0-130”   SP   Tan/gray medium to coarse SAND  
           
Seasonal High Water Table was estimated to be at 112 inches below the 
existing grade elevation. 
Groundwater was encountered at 126 inches below the existing grade 
elevation. 
Test was conducted at 60 inches below existing grade elevation 
Infiltration Rate: 28.98 inches per hour   
Ground elevation is 16.661’ 
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Project Narrative 

The Town of Caswell Beach is currently exploring options to remove stormwater flooding from 
Caswell Beach Road.  Caswell Beach Road (State Road 1100) runs approximately three miles 
from the Town limits to the North Carolina Baptist Assembly and is geographically located 
between the Atlantic Ocean and Intracoastal Waterway Marsh System.  Caswell Beach Road 
serves approximately 240 residential properties, United States Coast Guard Station Oak Island, 
Duke Energy Nuclear Pumping Station, and the North Carolina Baptist Assembly.  The North 
Carolina Baptist Assembly provides religious retreat services for up to 1500 people onsite at any 
given time.  This road provides the only ingress/egress for vehicles serving the above locations. 

Due to stormwater flooding Caswell Beach Road becomes impassable to low clearance vehicles 
after minor storm events and impassable to high clearance emergency vehicles after moderate to 
major storm events.   

The Town of Caswell Beach contracted engineers, WK Dickson of Wilmington to help devise a 
solution for this flooding problem.  It was determined that the best solution to remove and filter 
the water would be a dune infiltration system.  This system will consist of approximately 525’ of 
buried infiltration chambers.  The water would enter the chambers and from there leach into the 
ground water table after being filtered by stone and sand.  The water will be piped to the central 
infiltration site by pump. 

Existing Conditions 

The Town has installed and maintains drainage and infiltration basin in the right of way of 
Caswell Beach Road.  These apparatuses do not provide the necessary amount of stormwater 
control to allow the road to remain passable during heavy rain events.  The road is situated 
between the dunes and the marsh in an area approximately 500 feet wide.  The high-water table 
in this area makes further stormwater control by infiltration on the roadside impractical.         
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10/31/18, 2)08 PMThe Humphries Law Firm, P.C. Mail - CAMA Variance Caswell Beach

Page 1 of 1https://mail.google.com/mail/u/1?ik=1c72c95d14&view=pt&search=a…read-f%3A1615864907470630675&simpl=msg-f%3A1615864907470630675

Justin Humphries <jhumphries@kinglawonline.com>

CAMA Variance Caswell Beach
1 message

Carter Hubard <tchubard@wkdickson.com> Wed, Oct 31, 2018 at 2:00 PM
To: Justin Humphries <justin@kinglawonline.com>, "dahlers@caswellbeach.org" <dahlers@caswellbeach.org>, Chad
Hicks <chicks@caswellbeach.org>
Cc: Marc Horstman <mhorstman@wkdickson.com>

Justin,

 

The proposed dune infiltration system chamber material is high density polyethylene

 

 

 

T. Carter Hubard, P.E.
Project Manager
WK Dickson & Co., Inc.WK Dickson & Co., Inc.
300 N. Third Street, Suite 301 (We’ve moved! Note our new address.)
Wilmington, NC 28401
O 910-762-4200
Direct 910-442-1850

Mob 910-520-2734 
Email: tchubard@wkdickson.com 
www.wkdickson.com

 

Connect with us: Facebook  |  Twitter  |  LinkedIn
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October 17, 2018 

 

Dear Mr. Studer, 

Thank you for your support of our stormwater project that will be located adjacent to your property.  

Because part of this project is within the 60’ buffer of the static line we are required to seek a variance 

from CAMA to proceed with this project.  North Carolina law requires us to notify you of our intention to 

seek the variance.  If you have any objections to the project you may contact a representative from 

CAMA and voice those concerns.  We will be seeking the variance from the Coastal Resource 

Commission at the November 28-29 meeting.  This meeting will be held at:  

DoubleTree  
2717 W. Fort Macon Rd. 
Atlantic Beach, NC  28512 
 

You may also contact our Local Permit Officer, Ms. Tara MacPherson at the address below: 

Field Specialist 
NC Division of Coastal Management 
Department of Environmental Quality 
910 796-7425    office 
910 395-3964    fax 
127 Cardinal Drive Ext 
Wilmington, NC 28405 
 

Thank you again for your help and consideration on this matter. 

Sincerely, 

 

Chad Hicks 
Town of Caswell Beach 
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October 17, 2018 

 

Dear Mr. Murphy, 

Thank you for your support of our stormwater project that will be located adjacent to your property.  

Because part of this project is within the 60’ buffer of the static line we are required to seek a variance 

from CAMA to proceed with this project.  North Carolina law requires us to notify you of our intention to 

seek the variance.  If you have any objections to the project you may contact a representative from 

CAMA and voice those concerns.  We will be seeking the variance from the Coastal Resource 

Commission at the November 28-29 meeting.  This meeting will be held at:  

DoubleTree  
2717 W. Fort Macon Rd. 
Atlantic Beach, NC  28512 
 

You may also contact our Local Permit Officer, Ms. Tara MacPherson at the address below: 

Field Specialist 
NC Division of Coastal Management 
Department of Environmental Quality 
910 796-7425    office 
910 395-3964    fax 
127 Cardinal Drive Ext 
Wilmington, NC 28405 
 

Thank you again for your help and consideration on this matter. 

Sincerely, 

 

Chad Hicks 
Town of Caswell Beach 
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1

Caswell Beach Variance Request
November___, 2018

Department of Environmental Quality
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2

Department of Environmental Quality

Existing Town Public 
Beach Accessway

View of Site Parcel Boundary
Google Earth

Existing Feb. 2009 Static Line

N

~60 ft. setback from the 
Static Line
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Department of Environmental Quality

N

View of Project Site
NOAA Photography
September 17, 2018
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Department of Environmental Quality

Proposed Dune Infiltration 
Project

CAMA Permit Denial
18-01
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Department of Environmental Quality

Proposed Infiltration Chambers
Drawing Provided by Petitioner
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Department of Environmental Quality

View of Flooding on Caswell beach Road
Post-Hurricane Matthew and Florence
Photos Provided by Petitioner Hurricane Matthew
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Department of Environmental Quality

View facing east of Flooding on Caswell beach Road
Post-Hurricane Florence
Photos Provided by Petitioner
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Department of Environmental Quality

View of Project Site Facing East
DCM Photos
11/6/18
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Department of Environmental Quality

View of Project Site Facing Southeast
DCM Photos
11/6/18
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Department of Environmental Quality

View of Project Site Facing Southwest
DCM Photos
11/6/18
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CRC-18-16 
August 30, 2018 

 
MEMORANDUM 
 
TO:  Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT: Periodic Review of Existing Rules - Fiscal Analysis & Re-adoption Schedule 
 
You may recall from last year that the Division has completed the public comment phase of the 
review for 15A NCAC 7H, 7I, 7J, 7K, 7L and 7M as to their classification as either “necessary 
with substantive public interest,” “necessary without substantive public interest” or 
“unnecessary.”  This review is in compliance with the General Assembly mandate for the 
“Periodic Review and Expiration of Existing Rules” section of the APA (G.S. § 150B-21.3A).  
The Division received six public comments, all supportive of the classification of the rules. 
  
At the July 2017 meeting, the CRC accept the draft report, with no amendments, as final for 
submission to the Rules Review Commission (RRC).  The RRC approved the report on January 
25, 2018 and forwarded it to the Joint Legislative Administrative Procedure Oversight 
Committee (APOC) for consultation. The final determination on an agency’s rules becomes 
effective when the APOC reviews the report or on the 61st day after having received the report 
from the RRC if the APOC does not meet.  The APOC may disagree with the Commission’s 
determination and recommend to the General Assembly that the agency conduct a review of the 
rule the following year.  As the APOC did not meet, the classification of the rules has become 
final and your rules are now eligible for re-adoption.   
 
Effect of Final Determination 
Rules designated as “necessary without substantive public interest” will remain in the NC 
Administrative Code and rules designated as “unnecessary” will be removed. Rules designated 
as “necessary with substantive public interest” must be re-adopted as if they were new rules 
following the usual rulemaking procedures.  If the rules are not re-adopted, they will be removed 
from the Administrative Code.



 
 

 
 

  
Schedule for Review of CRC Rules 
 
With the APOC default approval of the report, the CRC may now publish the rules for public 
comment and begin the re-adoption process according a schedule negotiated with the RRC.  Per 
the RRC rules, the Division can negotiate the schedule for re-adoption of rules depending on the 
number of rules and complexity of amendments.  Given the frequency of amendments to the 
Commission’s rules as a normal course of business, Staff is proposing a one-year re-adoption 
schedule with no rule amendments being proposed through this process.  With the Commission’s 
approval, Staff will prepare a notice of text and begin the 60-day public comment with the intent 
of having you re-adopt your rules at one of the first meetings in 2019.  This will allow all of the 
rules to have the same re-adoption date and therefore be on the same schedule to repeat the 
Periodic Review Process in 10 years per the APA.  Should public comment necessitate 
amendment of individual rules, the one-year schedule should allow adequate time to address any 
proposed changes. 
 
As a reminder, 19 rules were classified as unnecessary due to the rules being old, no longer 
applicable, containing only introductory language, reiterating statute or generally 
superfluous.   The majority of the rules (226 of 267) are designated as Necessary With 
Substantive Public Interest as they contain a directive, requirement or impose a standard.  
The remainder (22) have been designated as Necessary Without Substantive Public Interest 
as they contain management objectives, significance statements, are minor procedures or 
contact information. 
 
Also attached is the accompanying fiscal analysis of the re-adoption. Since the proposed 
changes are administrative in nature, DCM does not believe that any regulated party will 
incur additional costs as a result of this action. The re-adoption does not require any 
affected party to take any specific action, and does not affect permitting costs nor add any 
additional regulatory burden.  
 
These re-adoptions of the rules will have no impact on local governments. DCM does not 
expect any change in permits issued or the cost to secure permits.  
 
Pursuant to G.S. 150B-21.4, the agency reports that the proposed re-adoption will not affect 
environmental permitting for the NC Department of Transportation (NCDOT).  
 
The proposed re-adoption does not change the types of activities that are subject to CAMA 
permitting, nor will they affect the number of permit applications submitted for 
development. There will be no impact on DCM permit receipts, and DCM does not 
anticipate any fiscal impacts.  
 
DCM anticipates the effective date of these rules to be May 1, 2019. 
 
I will review the details of this process at our upcoming meeting in Wilmington. 

 



 
 

 
 
 

 
 
 
 

 

 

September 4, 2018 
  

MEMO TO:  Coastal Resources Commission 
 
FROM:  Doug Huggett 
   Manager, Major Permits Section  
 
SUBJECT:  Major Permit Renewals (CRC-18-17) 
 
 
As currently written, 15A NCAC 07J .0403 requires that all issued Major permits 
expire on December 31st of the third year following permit issuance.  For example, 
all Major permits issued in 2018 carry an expiration date of December 31, 2021.  
15A NCAC 07J .0404 allows for one relatively automatic 2-year permit renewal, with 
additional renewals available for projects where substantial development, either 
within or outside the Area of Environmental Concern, has begun and is continuing 
on a permitted project.   
 
The number of active CAMA Major permits is growing each year, as new permits are 
issued and permits for existing long-term development projects (i.e. subdivisions, 
large-scale-commercial development, multi-phased beach nourishment projects, 
maintenance dredging projects) continue to be renewed.  The expanding number of 
active projects is leading to ever-increasing work loads for Division staff, as the 
number of permit renewals that must be processed is increasing each year.  The 
Division therefore suggests the Commission consider the following changes to the 
Rules governing permit renewals: 
 

a) Lengthen the initial expiration date for most new Major permits to five years from 
the date of permit issuance, as opposed to the current expiration dates of December 
31st of the third year following permit issuance.  This rule change would benefit 
permittees by giving them more initial time to initiate or complete their projects.  This 
lengthened expiration date would also reduce workloads of Division staff, who would not 
be required to process as many renewal requests each year.  Finally, by changing the 
expiration date calculation to five years from the date of issuance, all permits would be 
valid for the same amount of time, as opposed to the current system whereby the amount 
of time a permit is active is dependent on when during a given year the permit is issued.  
For example, a new permit issued in early January of 2018 will be valid until December  
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31, 2021 or almost 4 full years, whereas a new permit issued in late December of 2018 will 
also be valid until December 31, 2021, or slightly more than three years. 
 

b) Lengthen the initial expiration date for publicly-sponsored, multi-phased beach 
nourishment and dredging projects, to 10 years from the date of permit issuance.  This 
rule change would acknowledge the multi-phased nature of these publicly sponsored 
projects, some of which are designed to be implemented for periods up to 50 years. The 
Division would then process future renewal requests for these projects under the existing 
provisions of 15A NCAC 07J .0404(b), which allow for renewals of up to 10 years for 
maintenance of previously approved projects. 

 
c) Eliminate the provisions of 15A NCAC 07J .0404(b), which allow for the circulation 

to commenting State agencies of renewal requests that otherwise do not otherwise 
meet the criteria for permit renewal.  Staff believe this provision is unworkable given 
the length of time some of these permits may have been active, possible alterations of site 
characteristics over the active life of the permit, and the lack of any defined criteria upon 
which to make a determination on whether or not to issue the renewal following agency re-
circulation.  In addition, the work involved in reviewing and compiling documentation that 
needs to be circulated to other state and federal agencies is, in many cases, similar to that 
required for the circulation of a new permit application.    
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SUBCHAPTER 7J - PROCEDURES FOR PROCESSING AND ENFORCEMENT OF MAJOR AND MINOR 
DEVELOPMENT PERMITS, VARIANCE REQUESTS, APPEALS FROM PERMIT DECISIONS,  

DECLARATORY RULINGS, AND STATIC LINE EXCEPTIONS 
 

SECTION .0400 - FINAL APPROVAL AND ENFORCEMENT 
 
15A NCAC 07J .0403 DEVELOPMENT PERIOD/COMMENCEMENT/CONTINUATION 
(a)  New dredge and fill permits and CAMA Major permits, shall expire five years from the date of permit issuance, with the 
exception of publicly sponsored, multi-phased beach nourishment and dredging projects, which shall expire ten years from the 
date of permit issuance.  Minor permits,  excepting those authorizing beach bulldozing when authorized through issuance of a 
CAMA minor permit, shall expire on December 31 of the third year following the year of permit issuance. 
(b)  CAMA minor permits Pursuant to Subparagraph (a) of this Rule, a minor permit authorizing beach bulldozing shall expire 
30 days from the date of permit issuance when issued to a property owner(s).  Following permit expiration, the applicant 
permit holder is entitled to request an extension in accordance with Rule .0404(a) of this Section. 
(c)  Development After Permit Expiration Illegal.  Any development done undertaken after permit expiration shall be 
considered unpermitted and shall constitute a violation of G.S. 113A-118 or G.S. 113-229.  Any development undertakento be 
done after permit expiration shall require either a new permit, or renewal of the original permit according to 15A NCAC 7J 
.0404 with the exception of Paragraph (e) of this Rule. 
(d)  Commencement of Development in Ocean Hazard AEC.  No development shall begin until the oceanfront setback 
requirement can be established.  When the possessor of a permit or a ruling of exception is ready to begin construction 
development, he they shall arrange a meeting with the appropriate permitting authority at the site to determine the oceanfront 
setback.  This setback determination shall replace the one done at the time the permit was processed and approved and 
construction must begin within a period of 60 days from the date of that meeting.  In the case of a major shoreline change 
within that period a new setback determination will be required before construction begins.  Upon completion of the 
measurement, the permitting authority will issue a written statement to the permittee certifying the same. 
(e)  Continuation of Development in the Ocean Hazard AEC.  Once development has begun under proper authorization, 
development in the Ocean Hazard AEC may continue beyond the authorized development period if, in the opinion of the 
permitting authority, substantial progress has been made and is continuing according to customary and usual building 
standards and schedules.  In most cases, substantial progress begins with the placement of foundation pilings, and proof of the 
local building inspector’s certification that the installed pilings have passed a floor and foundation inspection. 
(f)  Any permit that has been suspended pursuant to G.S. 113A-121.1 as a result of a contested case petition or by order of 
superior court for a period longer than six months shall be extended at the applicant's permit holder’s written request for a 
period equivalent to the period of permit suspension, but not to exceed the development period authorized under Paragraphs 
(a) or (b) of this Rule. 
(g)  An applicant permit holder may voluntarily suspend development under an active permit that is the subject of judicial 
review by filing a written notice with the Department once the review has started.  An applicant permit holder shall obtain an 
extension of said permit if the permitting authority finds: 

(1) That the applicant permit holder notified the permitting authority in writing of the voluntary suspension; 
(2) The period during which the permit had been subject to judicial review is greater than six months; 
(3) The applicant permit holder filed a written request for an extension of the development period once the 

judicial review had been completed; and 
(4) The applicant permit holder undertook no development after filing the notice of suspension. The period of 

permit extension shall be equivalent to the length of the judicial review proceeding, but not to exceed the 
development period authorized under Paragraph (a) of this Rule. 

 
History Note: Authority G.S. 113A-118;  

Eff. March 15, 1978; 
Amended Eff. August 1, 2002; April 1, 1995; July 1, 1989; March 1, 1985; November 1, 1984. 

 
15A NCAC 07J .0404 DEVELOPMENT PERIOD EXTENSION 
(a)  For CAMA minor permits authorizing beach bulldozing, the applicant  permit holder is entitled to request a one-time 30 
day permit extension.  No additional extensions shall be granted after the 30 day extension has expired.  Notwithstanding this 
Paragraph, the applicant permit holder is eligible to apply for another minor permit authorizing beach bulldozing following 
expiration of the 30 days permit extension. 
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(b)  Where no development has been initiated during the development period, the permitting authority shall extend the 
authorized development period for no more than two years upon receipt of a signed and dated request from the applicant 
permit holder containing the following: 

(1) a statement of the intention of the applicant  permit holder to complete the work within a reasonable time; 
(2) a statement of the reasons why the project will not be completed before the expiration of the current permit; 
(3) a statement that there has been no change of plans since the issuance of the original permit other than 

changes that would have the effect of reducing the scope of the project, or, previously approved permit 
modifications; 

(4) notice of any change in ownership of the property to be developed and a request for transfer of the permit if 
appropriate; and 

(5) a statement that the project is in compliance with all conditions of the current permit. 
Where substantial development, either within or outside the AEC, has begun and is continuing on a permitted project, the 
permitting authority shall grant as many two year extensions as necessary to complete the initial development., with the 
exception that publicly sponsored, multi-phased beach nourishment and dredging projects shall be granted ten-year extensions 
to allow for continued project implementation.  For the purpose of this Rule, substantial development shall be deemed to have 
occurred on a project if the permittee can show that development has progressed beyond basic site preparation, such as land 
clearing and grading, and construction has begun and is continuing on the primary structure or structures authorized under the 
permit.  For purposes of residential subdivision, installation of subdivision roads consistent with an approved subdivision plat 
shall constitute substantial development.  Renewals for maintenance and repairs of previously approved projects may be 
granted for periods not to exceed 10 years. 
 (c)  When an extension request has not met the criteria of Paragraph (b) of this Rule, the Department may circulate the 
request to the commenting state agencies along with a copy of the original permit application.  Commenting agencies will be 
given three weeks in which to comment on the extension request.  Upon the expiration of the commenting period the 
Department will notify the applicant promptly of its actions on the extension request. 
(dc)  Notwithstanding Paragraphs (b) and (c) of this Rule, an extension request may be denied on making findings as required 
in either G.S. 113A-120 or G.S. 113-229(e).  Changes in circumstances or in development standards shall be considered and 
applied to the maximum extent practical by the permitting authority in making a decision on an extension request. 
(ed)  The applicant for a major development extension request must submit, with the request, a check or money order payable 
to the Department in the sum of one hundred dollars ($100.00). 
(fe)  Modifications to extended permits may be considered pursuant to 15A NCAC 07J .0405. 
 
History Note: Authority G.S. 113A-119; 113A-119.1; 113A-124(c)(8); 

Eff. March 15, 1978; 
Amended Eff. August 1, 2002; August 1, 2000; April 1, 1995; March 1, 1991; March 1, 1985; November 
1, 1984. 

 
 
 

 



 
 

 
 

 

 

 

 

 
 

 

November 15, 2018 

 

MEMORANDUM         CRC-18-25 

 

TO: Coastal Resources Commission 

FROM: Ken Richardson, Shoreline Management Specialist 

SUBJECT: Consideration of Unvegetated Beach Designation – Surf City & North Topsail 

Beach 

 

Background: 

 

The Unvegetated Beach Area of Environmental Concern (AEC) is defined in 15A NCAC 

07H .0304(3) and is one of three AECs within the Ocean Hazard system. An Unvegetated Beach 

can be designated by the CRC in areas where no stable and natural vegetation is present, including 

areas that have suddenly become unvegetated because of a hurricane or other major storm event.  

Under 15A NCAC 07H .0304(3)(b) the Commission may apply the Unvegetated Beach 

designation to an area that is suddenly unvegetated as a result of a storm; this designation may be 

for a specific period of time, or until stable and natural vegetation has re-established. Once the 

CRC designates an Unvegetated Beach, the Division of Coastal Management can establish a 

Measurement Line (15A NCAC 07H .0305(a)(9)) to serve as the reference feature from which 

oceanfront construction setbacks are measured until vegetation has re-established.   

 

The Measurement Line is established by DCM, and approximates the location at which the 

vegetation line is expected to reestablish using the following methodology: 

 

(A) Determine the distance the vegetation line receded at the closest vegetated site to the 

proposed development site; and 

(B) Locating the line of stable and natural vegetation on the most current pre-storm aerial 

photography of the proposed development site and moving this line landward the distance 

determined in Subparagraph (a)(1) of 15A NCAC 07H .0305 

 

The Measurement Line established pursuant to this process shall in every case be located landward 

of the average width of the beach as determined from the most current pre-storm aerial imagery. 
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The last Unvegetated Beach designation made by the CRC was for Hatteras Village following 

Hurricane Isabel in September 2003.  This Unvegetated Beach AEC remained active for 

approximately ten years (November 2013), until the CRC determined that the first line of stable 

and natural vegetation had re-established. 

 

Consideration of Unvegetated Beach Designation – Surf City & North Topsail Beach: 

 

Hurricane Florence (September 2018) severely impacted the oceanfront dune system along 

portions of Surf City and North Topsail Beach, and completely washed away the primary frontal 

dune along with any established vegetation.  The geographic extent of the affected areas makes it 

impossible to interpolate a vegetation line in the field from adjacent post-storm vegetation across 

an area of unvegetated beach; and as previously mentioned, a Measurement Line cannot be 

established until an Unvegetated Beach AEC is first designated by the CRC. 

 

The extent of an Unvegetated Beach AEC is determined by the Commission, and guidance for 

mapping a Measurement Line within this AEC is defined in Rule 15A NCAC 07H .0305(a)(9).  

However, after careful review of the rule language, it was determined by staff that additional clarity 

may be necessary, and therefore, we will be seeking the Commission’s guidance for future 

application of the rule.  In the meantime, Staff concluded that there may be two options for the 

Commission to consider for the affected areas (Surf City and North Topsail Beach) on Topsail 

Island: 

 

1) Measurement Line Option 1: measure the vegetation recession distance using pre- and 

post-storm imagery (2016-2018) for approximately 1,000 feet on each side of the 

unvegetated beach area.  DCM determined that the first line of stable and natural vegetation 

receded an average of 20.7 feet (see Attachment A, Figure 1).   

 

2) Measurement Line Option 2: Because the rule specifies that the Measurement Line in every 

case be located landward of the average width of the beach from pre-storm imagery, and 

does not indicate where to measure from, Staff calculated an average of the difference 

between pre- and post-storm beach width and determined that distance to be 52.9 feet; 

which is 32.2 feet greater than the average recession distance (see Attachment A, Figure 

2). 

 

Staff Request: 

 

To establish a reference feature (Measurement Line) for purpose of measuring oceanfront 

construction setbacks in areas where there is no vegetation due to Hurricane Florence, Staff is 

asking the Commission to consider and approve the following: 

 

1) Designate an Unvegetated Beach Area of Environmental Concern, to remain in effect until 

stable and natural vegetation has re-established; and 

2) Confirm and approve the method for delineating a Measurement Line 

a. Calculate the average pre- and post-storm vegetation recession distance and 

measured that from the pre-storm vegetation line, or 
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b. Calculate the average difference between pre- and post-storm beach width and 

measure that distance from pre-storm vegetation. 

 

 

 

 

ATTACHMENT A: Maps Illustrating Extent of Proposed Unvegetated Beach at Surf City and 

North Topsail Beach 

 

ATTACHEMENT B: Current Rules Pertaining to Unvegetated Beach AEC and Measurement 

Line 
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ATTACHMENT A: MAPS ILLUSTRATING EXTENT OF PROPOSED 

UNVEGETATED BEACH AT SURF CITY AND NORTH TOPSAIL BEACH 



 
 

 
Figure 1.  This map illustrates the extent of the proposed Unvegetated Beach AEC and Measurement Line alternatives at Surf City. 
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Figure 2.  This map illustrates the extent of the proposed Unvegetated Beach AEC and Measurement Line alternatives at North Topsail 

Beach. 

 
 



 
 

 
 

 

 

 

 

 

 

 

 

 

 

ATTACHEMENT B: CURRENT RULES PERTAINING TO 

UNVEGETATED BEACH AEC AND MEASUREMENT LINE 
 

 

15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 

The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area where there exists a substantial possibility of excessive 

erosion and significant shoreline fluctuation.  The oceanward boundary of this area is the mean low 

water line.  The landward extent of this area is the distance landward from the first line of stable and 

natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line established by 

multiplying the long-term annual erosion rate times 90; provided that, where there has been no 

long-term erosion or the rate is less than two feet per year, this distance shall be set at 120 feet 

landward from the first line of stable natural vegetation.  For the purposes of this Rule, the erosion 

rates are the long-term average based on available historical data. The current long-term average 

erosion rate data for each segment of the North Carolina coast is depicted on maps entitled "2011 

Long-Term Average Annual Shoreline Rate Update" and approved by the Coastal Resources 

Commission on May 5, 2011 (except as such rates may be varied in individual contested cases or in 

declaratory or interpretive rulings).  In all cases, the rate of shoreline change shall be no less than 

two feet of erosion per year. The maps are available without cost from any Local Permit Officer or 

the Division of Coastal Management on the internet at http://www.nccoastalmanagement.net. 

(2) Inlet Hazard Area.  The inlet hazard areas are natural-hazard areas that are especially vulnerable to 

erosion, flooding, and other adverse effects of sand, wind, and water because of their proximity to 

dynamic ocean inlets.  This area extends landward from the mean low water line a distance sufficient 

to encompass that area within which the inlet migrates, based on statistical analysis, and shall 

consider such factors as previous inlet territory, structurally weak areas near the inlet, and external 

influences such as jetties and channelization.  The areas on the maps identified as suggested Inlet 

Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and 

Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J. 

Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard 

Areas, except for:  

(a) the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the Bald 

Head Island marina entrance channel; and 

(b) the former location of Mad Inlet, which closed in 1997. 

In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas 

and in no case shall the width of the inlet hazard area be less than the width of the adjacent 

ocean erodible area.  This report is available for inspection at the Department of 

Environmental Quality, Division of Coastal Management, 400 Commerce Avenue, 

Morehead City, North Carolina or at the website referenced in Item (1) of this Rule. 

Photocopies are available at no charge. 

(3) Unvegetated Beach Area.  Beach areas within the Ocean Hazard Area where no stable natural 

vegetation is present may be designated as an Unvegetated Beach Area on either a permanent or 

temporary basis as follows:  

(a) An area appropriate for permanent designation as an Unvegetated Beach Area is a dynamic 

area that is subject to rapid unpredictable landform change due to wind and wave action.  
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The areas in this category shall be designated following studies by the Division of Coastal 

Management. These areas shall be designated on maps approved by the Coastal Resources 

Commission and available without cost from any Local Permit Officer or the Division of 

Coastal Management on the internet at the website referenced in Item (1) of this Rule. 

(b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event 

may be designated by the Coastal Resources Commission as an Unvegetated Beach Area 

for a specific period of time, or until the vegetation has re-established in accordance with 

15A NCAC 07H .0305(a)(5). At the expiration of the time specified or the re-establishment 

of the vegetation, the area shall return to its pre-storm designation. 

 

History Note: Authority G.S. 113A-107; 113A-107.1; 113A-113; 113A-124; 

Eff. September 9, 1977; 

Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985; 

Temporary Amendment Eff. October 10, 1996; 

Amended Eff. April 1, 1997; 

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997; 

Temporary Amendment Eff. October 22, 1997; 

Amended Eff. July 1, 2016; September 1, 2015; May 1, 2014; February 1, 2013; January 1, 2010; 

February 1, 2006; October 1, 2004; April 1, 2004; August 1, 1998. 

 

 

 

15A NCAC 07H .0305 GENERAL IDENTIFICATION AND DESCRIPTION OF 

LANDFORMS 
(a)  This Paragraph describes natural and man-made features that are found within the ocean hazard area 

of environmental concern. 

(1) Ocean Beaches.  Ocean beaches are lands consisting of unconsolidated soil materials that extend 

from the mean low water line landward to a point where either: 

(A) the growth of vegetation occurs; or 

(B) a distinct change in slope or elevation alters the configuration of the landform, whichever 

is farther landward. 

(2) Nearshore.  The nearshore is the portion of the beach seaward of mean low water that is 

characterized by dynamic changes both in space and time as a result of storms. 

(3) Primary Dunes.  Primary dunes are the first mounds of sand located landward of the ocean beaches 

having an elevation equal to the mean flood level (in a storm having a one percent chance of being 

equaled or exceeded in any given year) for the area plus six feet.  Primary dunes extend landward 

to the lowest elevation in the depression behind that same mound of sand (commonly referred to as 

the "dune trough.") 

(4) Frontal Dunes.  The frontal dune is the first mound of sand located landward of the ocean beach that 

has stable and natural vegetation present. 

(5) Vegetation Line.  The vegetation line refers to the first line of stable and natural vegetation, which 

shall be used as the reference point for measuring oceanfront setbacks.  This line represents the 

boundary between the normal dry-sand beach, which is subject to constant flux due to waves, tides, 

storms and wind, and the more stable upland areas.  The vegetation line is generally located at or 

immediately oceanward of the seaward toe of the frontal dune or erosion escarpment.  The Division 

of Coastal Management or Local Permit Officer shall determine the location of the stable and natural 

vegetation line based on visual observations of plant composition and density.  If the vegetation has 

been planted, it may be considered stable when the majority of the plant stems are from continuous 

rhizomes rather than planted individual rooted sets.  Planted vegetation may be considered natural 

when the majority of the plants are mature and additional species native to the region have been 

recruited, providing stem and rhizome densities that are similar to adjacent areas that are naturally 

occurring.  In areas where there is no stable and natural vegetation present, this line may be 

established by interpolation between the nearest adjacent stable natural vegetation by on-ground 

observations or by aerial photographic interpretation. 
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(6) Static Vegetation Line.  In areas within the boundaries of a large-scale beach fill project, the 

vegetation line that existed within one year prior to the onset of project construction shall be defined 

as the "static vegetation line". The "onset of project construction" shall be defined as the date 

sediment placement begins, with the exception of projects completed prior to the effective date of 

this Rule, in which case the award of the contract date will be considered the onset of construction. 

A static vegetation line shall be established in coordination with the Division of Coastal 

Management using on-ground observation and survey or aerial imagery for all areas of oceanfront 

that undergo a large-scale beach fill project.  Once a static vegetation line is established, and after 

the onset of project construction, this line shall be used as the reference point for measuring 

oceanfront setbacks in all locations where it is landward of the vegetation line.  In all locations 

where the vegetation line as defined in this Rule is landward of the static vegetation line, the 

vegetation line shall be used as the reference point for measuring oceanfront setbacks.  A static 

vegetation line shall not be established where a static vegetation line is already in place, including 

those established by the Division of Coastal Management prior to the effective date of this Rule.  A 

record of all static vegetation lines, including those established by the Division of Coastal 

Management prior to the effective date of this Rule, shall be maintained by the Division of Coastal 

Management for determining development standards as set forth in Rule .0306 of this Section.  

Because the impact of Hurricane Floyd (September 1999) caused significant portions of the 

vegetation line in the Town of Oak Island and the Town of Ocean Isle Beach to be relocated 

landward of its pre-storm position, the static line for areas landward of the beach fill construction in 

the Town of Oak Island and the Town of Ocean Isle Beach, the onset of which occurred in 2000, 

shall be defined by the general trend of the vegetation line established by the Division of Coastal 

Management from June 1998 aerial orthophotography. 

(7) Beach Fill.  Beach fill refers to the placement of sediment along the oceanfront shoreline.  Sediment 

used solely to establish or strengthen dunes shall not be considered a beach fill project under this 

Rule. A "large-scale beach fill project" shall be defined as any volume of sediment greater than 

300,000 cubic yards or any storm protection project constructed by the U.S. Army Corps of 

Engineers.   

(8) Erosion Escarpment.  The normal vertical drop in the beach profile caused from high tide or storm 

tide erosion. 

(9) Measurement Line.  The line from which the ocean hazard setback as described in Rule .0306(a) of 

this Section is measured in the unvegetated beach area of environmental concern as described in 

Rule .0304(3) of this Section. Procedures for determining the measurement line in areas designated 

pursuant to Rule .0304(3) of this Section shall be adopted by the Commission for each area where 

such a line is designated pursuant to the provisions of G.S. 150B.  These procedures shall be available 

from any local permit officer or the Division of Coastal Management.  In areas designated pursuant 

to Rule .0304(3)(b) of this Section, the Division of Coastal Management shall establish a 

measurement line that approximates the location at which the vegetation line is expected to 

reestablish by: 

(A) determining the distance the vegetation line receded at the closest vegetated site to the 

proposed development site; and 

(B) locating the line of stable and natural vegetation on the most current pre-storm aerial 

photography of the proposed development site and moving this line landward the distance 

determined in Subparagraph (a)(1)of this Rule. 

The measurement line established pursuant to this process shall in every case be located landward 

of the average width of the beach as determined from the most current pre-storm aerial photography. 

(10) Development Line. The line established in accordance with 15A NCAC 07J .1300 by local 

governments representing the seaward-most allowable location of oceanfront development. In areas 

that have development lines approved by the CRC, the vegetation line or measurement line shall be 

used as the reference point for measuring oceanfront setbacks instead of the static vegetation line, 

subject to the provisions of Rule .0306(a)(2) of this Section. 

(b)  For the purpose of public and administrative notice and convenience, each designated minor 

development permit-letting agency with ocean hazard areas may designate, subject to CRC approval in 

accordance with the local implementation and enforcement plan as defined in 15A NCAC 07I .0500, an 

identifiable land area within which the ocean hazard areas occur.  This designated notice area must include 
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all of the land areas defined in Rule .0304 of this Section.  Natural or man-made landmarks may be 

considered in delineating this area. 

 

History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124; 

Eff. September 9, 1977; 

Amended Eff. December 1, 1992; September 1, 1986; December 1, 1985; February 2, 1981; 

Temporary Amendment Eff. October 10, 1996; 

Amended Eff. January 1, 1997; 

Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997; 

Temporary Amendment Eff. October 22, 1997; 

Amended Eff. April 1, 2016; April 1, 2008; August 1, 2002; August 1, 1998 



 
 

 
 
 

 
 
 
 

 

 
CRC-18-26 

 
MEMORANDUM  
 
TO:   Coastal Resources Commission  
FROM:  Daniel Govoni  
SUBJECT:  Fiscal Analysis and Amendments to 15A NCAC .2700 GP for the Construction of 

Marsh Sills  
 
DCM has undertaken substantial efforts to advance marsh sills and other forms of living 
shorelines as alternatives to traditional bulkheads for estuarine shoreline stabilization in 
North Carolina. Marsh sills maintain existing connections between upland, intertidal, 
estuarine, and aquatic areas while providing shoreline erosion control. Marsh sills typically 
use native materials such as marsh plants, oyster shells, and occasionally minimal amounts 
of structural materials (e.g. stone) to stabilize estuarine shorelines, minimize erosion, and 
enhance habitats. 
 
General Permit (15A NCAC 7H .2700) 
 
During the 2003 legislative session, the North Carolina Legislature approved House Bill 1028, 
which directed the Coastal Resources Commission (CRC) to adopt temporary and permanent 
rules to establish a general permit for the construction of “riprap sills.” The general permit was 
implemented as a temporary rule in 2004 and became a permanent rule on April 1, 2005.  
Significant discussions on the relative merits and use standards for this general permit took place 
during its development, including important issues such as the distance offshore that sill 
structures could be built, the consequences of trading one type of habitat (shallow bottom) for 
another (marsh protected by riprap), navigational and public trust concerns, the suitability of 
such structures along different types of shorelines, and the permitting requirements of other 
agencies such as the U.S. Army Corps of Engineers (USACE) and the N.C. Division of Water 
Resources (DWR).  Due to these concerns, the existing general permit for the construction of 
marsh sills (15A NCAC 7H.2700) requires coordination with the N.C. Divisions of Marine 
Fisheries (DMF), DWR, and the USACE before issuance, which can take more time than is 
normally associated with other CAMA General Permits. Over that past few years, DCM has led 
interagency and stakeholder discussions focused on improving and streamlining the marsh sill 
general permit.  
 
In 2016, the USACE submitted a federal consistency determination to DCM for the reissuance of 
USACE Nationwide Permits (NWPs). NWPs are issued by the USACE on a national basis every 



 

 
 

five years, and often include region-specific conditions. NWPs are designed to streamline USACE 
authorization of routine projects that produce minimal impacts to the nation’s aquatic environment. 
Included in DCM’s consistency review was a new USACE NWP 54 for living shorelines. NWP 
54 requires additional inter-agency consultation through a Pre-Construction Notification (PCN), 
even for small-scale marsh sill structures that can be permitted under the existing General Permit 
15A NCAC 7H .2700. A PCN requirement can add additional processing time to the CAMA 
General Permit process.  
 
To address concerns with the PCN requirement and other interagency review issues, DCM worked 
with a stakeholder group that included the USACE, marine science community, DWR, DMF, N.C. 
Coastal Federation, NC Sea Grant, and the National Oceanic and Atmospheric Administration 
(NOAA) to determine how best to move forward with creating a more streamlined permitting 
process for marsh sills. For there to be an efficient streamlined general permit, all federal and state 
agency concerns must be addressed within the final CRC permit conditions. In early 2017, DCM 
compiled all of the comments and recommendations from the stakeholder group and drafted an 
amended general permit 15A NCAC 7H .2700. In 2018, the USACE used the draft amended 
GP .2700 as guidance in the development of a Regional General Permit (RGP) for Marsh Sills that 
would eliminate the PCN requirement and allow DCM to issue General Permits for marsh sills 
without a case-by-case federal review prior to issuance.  
 
On September 5, 2018 the USACE issued a public notice proposing to authorize a RGP for the 
construction, maintenance, and repair of marsh sills. The USACE also submitted a federal 
consistency determination to DCM on October 22, 2018 to allow the state’s official review of the 
RGP. As proposed, the RGP for the construction and maintenance of marsh sills includes all 
conditions that were agreed upon at the stakeholder meetings. DCM expedited the federal 
consistency review and determined that the proposed RGP is consistent with North Carolina’s 
approved coastal management program on November 7, 2018.  
 
Also, in October 2018, S.L. 2018-132 directed the CRC to adopt temporary rules to revise the 
CRC’s general permit 15A NCAC 7H .2700 to be consistent with the proposed USACE RGP. 
Temporary rulemaking allows the Commission to adopt a rule with a shorter public comment 
period, expedited review by the Rules Review Commission (RRC), and no requirement for 
developing a fiscal analysis. The N.C. Administrative Procedure Act allows temporary 
rulemaking under specific criteria, including when directed by the General Assembly.  Once the 
temporary rule language is approved, the Commission is required to: 
 

• Submit the rule language and notice of hearing to the Office of Administrative Hearing 
(OAH) at least 30 business days prior to adopting the rule; 

• Notify interested parties of the Commission’s intent to adopt a temporary rule; 
• Accept public comment for at least 15 business days; 
• Hold a public hearing on the proposed rule no less than five business days after the rule 

and notice have been published. 
 

The RRC will review the temporary rule within 15 days of adoption and the temporary rules will 
expire 270 days after publication in the NC Register or upon the effective date of a permanent 
rule. 
 



 

 
 

The attached draft revision to the existing General Permit and fiscal analysis is provided below 
for consideration by the Commission. Staff recommends that the Commission approve the fiscal 
analysis and the rule revisions for temporary rulemaking, and initiate the permanent rulemaking 
process. I look forward to discussing these amendments at our upcoming meeting. 
 
SECTION .2700 – GENERAL PERMIT FOR THE CONSTRUCTION OF 
MARSHRIPRAP SILLS FOR WETLAND ENHANCEMENT IN ESTUARINE AND 
PUBLIC TRUST WATERS 
15A NCAC 7H .2701  PURPOSE  
A general permit pursuant to this Section shall allow for the construction of marshriprap sills for 
wetland enhancement and shoreline stabilization in estuarine and public trust waters as set out in 
Subchapter 7J .1100 and according to the rules in this Section.  Marsh sills are generally shore-
parallel structures built in conjunction with existing, created, or restored wetlands.  This general 
permit shall not apply within the Ocean Hazard System AECs or waters adjacent to these AECs 
with the exception of those portions of shoreline within the Inlet Hazard Area AEC that feature 
characteristics of Estuarine Shorelines.  Such features include the presence of wetland 
vegetation, lower wave energy, and lower erosion rates than in the adjoining Ocean Erodible 
Area. 
  
History Note:  Authority G.S. 113A-107; 113A-118.1;  
  Temporary Eff. June 15, 2004;  
  Eff. April 1, 2005.  
  
  
15A NCAC 7H .2704  GENERAL CONDITIONS  
(a)  Structures authorized by a permit issued pursuant to this Section shall be marshriprap or 
stone sills conforming to the standards in these Rules.  
(b)  Individuals shall allow authorized representatives of the Department of Environmental and 
Natural Resources (DENR) Quality (DEQ) to make periodic inspections at any time deemed 
necessary in order to insure that the activity being performed under authority of this general 
permit is in accordance with the terms and conditions prescribed in these Rules.  
(c)  The placement of marshriprap or stone sills authorized in these Rules shall not interfere with 
the established or traditional rights of navigation of the waters by the public.  
(d)  This permit shall not be applicable to proposed construction where the Department has 
determined, based on an initial review of the application, that notice and review pursuant to G.S. 
113A-119 is necessary because there are unresolved questions concerning the proposed activity’s 
impact on adjoining properties or on water quality, air quality, coastal wetlands, cultural or 
historic sites, wildlife, fisheries resources, or public trust rights.  
(e)  This permit does not eliminate the need to obtain any other required state, local, or federal 
authorization.  
(f)  Development carried out under this permit shall be consistent with all local requirements, 
AEC Guidelines as set out in Subchapter 7H. 0200, and local land use plans current at the time of 
authorization. 
 
History Note:  Authority G.S. 113A-107; 113A-118.1;  
  Temporary Eff. June 15, 2004;  
  Eff. April 1, 2005.  



 

 
 

  
15A NCAC 7H .2705  SPECIFIC CONDITIONS  
(a)  A general permit issued pursuant to this Section shall be applicable only for the construction 
of marshriprap or stone sill structures built in conjunction with existing, created or restored 
wetlands. Planted wetland vegetation shall consist only of native species. 
(b)  This general permit shall not apply within the Ocean Hazard System Areas of Environmental 
Concern (AEC) or waters adjacent to these AECs with the exception of those portions of 
shoreline within the Inlet Hazard Area AEC that feature characteristics of Estuarine Shorelines.  
Such features include the presence of wetland vegetation, lower wave energy, and lower erosion 
rates than in the adjoining Ocean Erodible Area.  
(c)(b)  On shorelines where no fill is proposed, The landward edge of the sill shall be positioned 
no more greater than 5 30 feet waterward of the waterward depth contour of locally growing 
wetlands or to the mid-tide depth contour, the normal high water or normal water level or five 
feet waterward of the existing wetlands whichever distance is greater. 
(d)  On shorelines where fill is proposed, the landward edge of the sill shall be positioned no 
more than 30 feet waterward of the existing mean high water or normal high water line.  
(e) (c) The permittee shall maintain the authorized sill including wetlands and tidal inundation 
and existing or planted wetlands in conformance with the terms and conditions of this permit, or 
the remaining sill structures shall be removed within 90 days of notification from the Division of 
Coastal Management.  
(f)(d) The height of sills shall not exceed six twelve inches above normalmean high water, 
normal water level, or the height of the adjacent wetland substrate, whichever is highergreater.    
(g)(e) Sill construction authorized by this permit shall be limited to a maximum length of 500 
feet.  
(h)  Sills shall be porous to allow water circulation through the structure.    
(i)(f)  The sills shall have at least one five-foot drop-down or opening every 100 feet and may be 
staggered or overlapped or left open as long as the five-foot drop-down or separation between 
sections is maintained.  Overlapping sections shall not overlap more than 10 feet.  Deviation 
from these drop-downopening requirements shall be allowable following coordination with the 
N.C. Division of Coastal Management the N.C. Division of Marine Fisheries and the National 
Marine Fisheries Service.  
(j) (g)  The sillriprap structure shall not exceed a slope of a one and a half foot rise horizontal 
distance over a one two foot vertical rise horizontal distance and a minimum slope of a one and a 
half foot rise over a one foot horizontal distance.  The width of the structure on the bottom shall 
be no not exceed wider than 15 12 feet.  
(k)  For the purpose of protection of public trust rights, fill waterward of the existing mean high 
water line shall not be placed higher than the mean high water elevation.    
(l)  The permittee shall not claim title to any lands raised above the mean high or normal water 
levels as a result of filling or accretion.  
(m) (h)  For water bodies more narrower than 150 feet, no portion of the structures shall not be 
positioned offshore more than one sixth (1/6) the width of the waterbody.  
(n) (i)  The sill shall not be within a navigation channel or associated setbacks marked or 
maintained by a state or federal agency.  
(o) (j)  The sill shall not interfere with leases or franchises for shellfish culture. 
(p) (k) All structures shall have a minimum setback distance of 15 feet between any parts of the 
structure and the adjacent property owner’s riparian access corridor, unless either a signed 
waiver statement is obtained from the adjacent property owner or the portion of the structure 



 

 
 

within 15 feet of the adjacent riparian access corridor is located no more than 25 feet from the 
normalmean high or normal water level.  The riparian access corridor line is determined by 
drawing a line parallel to the channel, then drawing a line perpendicular to the channel line that 
intersects with the shore at the point where the upland property line meets the water’s edge (as 
defined in NCAC 07H. 1205 paragraph t). Additionally, the sill shall not interfere with the 
exercise of riparian rights by adjacent property owners, including access to navigation channels 
from piers, or other means of access. 
(q)  The sill shall not interfere with the exercise of riparian rights by adjacent property owners, 
including access to navigation channels from piers, or other means of access.  
(r) (l)  Sills shall be marked at 50-foot intervals with yellow reflectors extending at least three 
feet above normalmean high water or normal water  level and must be maintained for the life of 
the structure.  
(s) (m)  If the crossing of wetlands with mechanized construction equipment is necessary, 
temporary construction mats shall be utilized for the areas to be crossed.  The temporary mats 
shall be removed immediately upon completion of the construction of the sillriprap structure. 
Material used to construct the sill shall not be stockpiled on existing wetlands or in open water 
unless fully contained in a containment structure supported by construction mats.  
(t) (n) Sedimentation and erosion control measures shall be implemented to ensure that eroded 
materials do not enter adjacent wetlands or waters.  
(u) (o)  No excavation or filling other than that necessary for the construction and proper bedding 
of the sill structure of any native submerged aquatic vegetation is authorized by this general 
permit.  
(v)(p) Sills shall not be constructed within any native submerged aquatic vegetation.  If 
submerged aquatic vegetation is present within a project area, a submerged aquatic vegetation 
survey should be completed during the growing season of April 1 thru September 30.  All sills 
shall have a minimum setback of 10 feet from any native submerged aquatic vegetation. 
(w)(q) Sills shall not be constructed within any habitat that includes oyster reefs or shell banks. 
All sills shall have a minimum setback of 10 feet from any oysters, oyster beds, or shell banks. 
(v) (r) No excavation of the shallow water bottom or any wetland is authorized by this general 
permit 
(w)  No more than 100 square feet of wetlands may be filled as a resulted of the authorized 
activity.  
(x)  Backfilling of sill structures may be utilized only for the purpose of creating a suitable 
substrate for the establishment or reestablishment of wetlands.  Only clean sand fill material may 
be utilized.  
(y)  (s)The sillriprap material shall consist of clean rock, marl, oyster shell, or masonry materials 
such as granite or broken concrete or other materials that are approved by the N.C. Division of 
Coastal Management. SillRiprap material shall be free of loose sediment or any pollutant, 
including exposed rebar.  The sill material structures shall be of sufficient size and slope to 
prevent its movement from the approved alignment site by wave or current action.  
(z)   If one or more contiguous acre of property is to be graded, excavated or filled, an erosion 
and sedimentation control plan shall be filed with the Division of Energy, Mineral, and Land 
Resources, or appropriate government having jurisdiction.  The plan must be approved prior to 
commencing the land-disturbing activity.  
(aa)  In order to ensure that no adverse impacts occur to important fisheries resources, the 
Division of Marine Fisheries shall review and concur with the location and design of the 
proposed project prior to the issuance of this general permit.  



 

 
 

(bb)  Prior to the issuance of this general permit, Division staff shall coordinate with the 
Department of Administration’s State Property Office to determine whether or not an easement 
shall be required for the proposed activity.  
(cc) Following issuance of this general permit, the permittee shall contact the N.C. Division of 
Water Quality and the U.S. Army Corps of Engineers to determine any additional permit 
requirements.  Any such required permits, or a certification from the U.S. Army Corps of 
Engineers appropriate agency(s) that no additional permits are required, shall be obtained and 
copies provided to the Division of Coastal Management prior to the initiation of any 
development activities authorized by this permit.  
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Basic Information 
 
Agency    DEQ, Division of Coastal Management (DCM) 
     Coastal Resources Commission (CRC). 

 

Title  General Permit for the Construction of Marsh Sills 
 
Citation    15A NCAC 07H .2700 
 
Description of the Proposed Rule 7H .2700 defines the specific development requirements for 

the construction of marsh sills.  The proposed amendments 
will remove unnecessary coordination requirements and 
would also remove redundant and/or unnecessary 
conditions. 

 
 
Agency Contact Daniel Govoni 
 Coastal Policy Analyst 
 Daniel.Govoni@ncdenr.gov 
 (252) 808-2808 ext. 233 
 
Authority    113A-107(a) & (b); 113A-118.1 
 
Necessity The CRC is proposing to amend its rule governing the 

construction of marsh sills in order for this general permit to 
become consistent with other general permits that govern 
construction of shoreline stabilization methods such as 
bulkheads.  

      
 
Impact Summary   State government:  No 

Local government:  No 
Substantial impact:  No 
Federal government:  No 
Private property owners: No 



 

 
 

Summary 
 
DCM has undertaken substantial efforts to advance marsh sills and other forms of living 
shorelines as alternatives to traditional bulkheads for estuarine shoreline stabilization in 
North Carolina. Living shorelines include a suite of options for shoreline erosion control 
that maintain existing connections between upland, intertidal, estuarine, and aquatic areas 
which are necessary for maintaining water quality, ecosystem services, and habitat values.  
Unlike vertical stabilization measures such as bulkheads, living shoreline techniques 
typically use native materials such as marsh plants, oyster shells, and occasionally minimal 
amounts of structural materials (e.g. stone) to stabilize estuarine shorelines, minimize 
erosion, and enhance habitats. 
 
During the 2003 legislative session, the North Carolina Legislature approved House Bill 1028, a 
bill which authorized the Coastal Resources Commission to adopt temporary and permanent rules 
to establish a general permit for the construction of “riprap sills.” This was implemented as a 
temporary rule in 2004 and became a permanent rule on April 1, 2005. Significant discussions on 
the relative merits of this general permit were discussed during its development. Due to these 
concerns, the current General Permit for the construction of marsh sills requires coordination with 
the Division of Marine Fisheries (DMF), the Division of Water Resources (DWR), and the United 
States Army Corps of Engineers (Corps) before issuance. This coordination can take more time 
than normally associated with other CAMA General Permits for shoreline stabilization. During the 
intervening years, there has been an ongoing effort to modify the marsh sill general permit to 
remove the more time-consuming conditions.  
 
In 2016, DCM began working with a stakeholder group that included representatives from the 
Corps, the marine science community, DWR, DMF, N.C. Coastal Federation, N.C. Sea Grant, and 
the National Oceanic and Atmospheric Administration to develop a streamlined permitting process 
for marsh sills that addresses all interested parties’ concerns within the permit conditions. Since 
several marsh sill studies have been concluded and numerous sills have been constructed, DMF 
agreed that there is no longer a need for DMF review of each potential marsh sill general permit. 
Also, DWR has revised their General Water Quality Certification, which no longer requires written 
concurrence for marsh sill projects that receive a CAMA General Permit.  Additionally, on 
September 5, 2018 the Corps issued a public notice proposing to authorize a Regional General 
Permit (RGP) based on recommendations from the stakeholder group meetings. A RGP will 
remove coordination requirements with the Corps for marsh sill projects that receive a CAMA 
General Permit. The proposed rule amendments remove these agency coordination requirements 
and other redundant or unnecessary conditions. 
 
 
Description of Rule Amendment 
 
 
15A NCAC 7H. .2700, .2701, .2704. and .2705 include the Title, General and Specific Use 
Standards for the construction of marsh sills. The proposed amendments provide additional 
options in the construction materials of marsh sills, clarify how to measure width and height of 
sills, corrects ambiguous language, removes resource agency coordination requirements, and 
addresses wording changes to provide consistency with other CRC rules. By removing the 



 

 
 

coordination requirements, the proposed amendments will reduce the permit processing time and 
all this general permit to be consistent with other shoreline stabilization general permits, such as 
bulkheads, that do not require any coordination.   
 
Affected Parties 
 
 
Private Property Owners: 
 
DCM does not anticipate any increased costs to private property owners as a result of the 
proposed rule amendments. There will not be any increase in permit fees nor change in permit 
receipts. 
 
NC Department of Transportation (DOT): 
 
Pursuant to G.S. 150B-21.4, the agency declares that the proposed amendments to 15A NCAC 
7H .0205 will not affect environmental permitting for the NC Department of Transportation.     
 
Local Government: 
 
DCM does not anticipate any increased costs to Local Governments as a result of the proposed 
rule amendments. There will not be any increase in permit fees. 
 
Division of Coastal Management: 
 
DCM permit review process will be reduced. The Division will not experience any change in 
permit receipts. 
 
 
Cost/Benefits Summary 
 
The Division of Coastal Management does not anticipate any increase in expenditures in the 
government or private sector as a result of this action. The proposed amendments will reduce 
conditions and remove resource agency coordination thus allowing this General Permit to become 
consistent with other General Permits. Therefore, staff does not anticipate any significant increase 
in the number of GPs sought under these rules as a result of the proposed amendments.  Since the 
inception of this General Permit in 2005, DCM estimates that no more than four permits for this 
activity have been issued a year. DCM does not foresee any change in project costs for either 
design or construction as a result of this action. 
 
 



 
 

 
 

 
  

 
 

 

 

 

CRC-18-21 
September 4, 2018 

 
MEMORANDUM 
 
TO:  Coastal Resources Commission 
 
FROM: Mike Lopazanski 
 
SUBJECT: Public Comment on Proposed Amendments to 15A NCAC 7H .0308 Specific Use 

Standards 7 7K .0103 Maintenance and Repair (Dune Rules) 
 

Your rules (15A NCAC 7H .0305) include definitions of various landforms associated with the 
Ocean Hazard Area including Primary Dunes and Frontal Dunes. Frontal Dunes are defined as 
the first mound of sand located landward of the ocean beach that has stable and natural 
vegetation present. Primary Dunes are the first mounds of sand located landward of the ocean 
beaches having an elevation equal to the mean flood level (in a storm having a one percent 
chance of being equaled or exceeded in any given year) for the area, plus an additional six feet of 
elevation. Primary Dunes extend landward to the lowest elevation in the depression or dune 
tough behind that same mound of sand. 
 
To avoid weakening the protective nature of Primary and Frontal dunes, no development is 
permitted that involves the removal or relocation of primary or frontal dune sand or 
vegetation thereon that would adversely affect the integrity of the dune. Other dunes within the 
ocean hazard area are not to be disturbed unless development of the property is otherwise 
impracticable. Any disturbance of these other dunes is allowed only to the extent permitted by 
15A NCAC 07H .0308(b).  
 
The intent of the dune rules, first enacted in 1981 was to set standards for dune creation that 
would require following natural dune alignments, and avoid "pushed-up" dikes on the 
oceanfront. The CRC also intended to prevent the creation of artificial dunes out on the "storm 
beach" that would create a false sense of security. The CRC also intended to restrict the building 
of primary and frontal dunes on the beachfront to circumvent oceanfront setbacks. From 
reviewing the CRC meeting minutes and materials in the early days of the coastal program, there 
was concern by the CRC that allowing the expansion of dunes out onto the beach (past the 
frontal dune) would lead to a false sense of security and stability, particularly in inlet areas.  
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In 1992, DCM staff realized that strict application of rules restricting the pushing of sand 
oceanward was in some cases impractical, as some degree of this activity was often necessary 
during the construction of buildings and driveways on oceanfront lots. The rule was amended to 
allow the redistribution of sand "held in storage" in other (secondary) dunes within the AEC, but 
no farther oceanward than the crest of the primary dune or landward toe of the frontal dune. 
 
More recently, DCM staff has observed that shifting sand blown by storms and general 
prevailing winds has been covering decks, driveways, swimming pools, houses and buildings, 
both on the oceanfront as well as landward of the oceanfront area. The situation has created some 
problems for property owners trying to remove sand from around their structures while staying in 
compliance with the dune protection rules. Property owners have also been looking for ways to 
enhance the barrier dune system while being able to utilize their property, including the 
redistribution of sand on individual lots. Additionally, Commissioners have expressed an interest 
in ensuring that sand, particularly in areas associated with beach nourishment projects, remains 
within the beach and dune systems. 
 
The proposed amendments to the dune-related rules (7H .0308 Specific Use Standards for 
Ocean Hazard Areas and 7K .0103 Maintenance and Repair), which are up for adoption at 
the upcoming meeting, address the redistribution of sand and Hatteras Ramps as follows 
with the intent of adding more flexibility: 
 
Redistribution of Sand 
  
7H .0308 

• Sand held in storage in any dune, other than the frontal or primary dune, shall remain on 
the lot or tract of land to the maximum extent practicable and may be redistributed within 
the Ocean Hazard AEC provided that it is not placed any farther oceanward than the crest 
of a primary dune or landward toe dune, if present, or the crest of a frontal dune. 

  
7K .0103 

• Redistribution of sand that results from storm overwash or aeolian transport around 
buildings, pools, roads, parking areas and associated structures is considered maintenance 
so long as the sand remains within the Ocean Hazard AEC. Individuals proposing either 
such activities must consult with the Division of Coastal Management or the local permit 
officer to determine whether the proposed activity qualifies for the exclusion under G.S. 
113A-103(5)(b)(5). 
 

Hatteras Ramps  
  
7H .0308 

• In order to avoid weakening preserve the protective nature of primary and frontal dunes a 
structural accessway (such as a ''Hatteras ramp") shall may be provided for any off-road 
vehicle (ORV) or emergency vehicle access. Such accessways shall be no greater than 10 
15 feet in width and shall may be constructed of wooden sections fastened together 
together, or other materials approved by the Division, over the length of the affected dune 
area. Installation of a Hatteras ramp shall be done in a manner that will preserve the 
dune's function as a protective barrier against flooding and erosion 
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by not reducing the volume of the dune. 
  
7H .0308 

• Structural accessways may be constructed no more than six feet seaward of the 
waterward toe of the frontal or primary dune, provided they do not interfere with public 
trust rights and emergency access along the beach. Structural accessways are not 
restricted by the requirement to be landward of the FLSNV as described in 07H .0309(a). 

 
The Commission approved proposed amendments for public hearing at their July 2017 meeting 
and the fiscal analysis at their February 2018 meeting. A public hearing was held in April 2018 
and the received two comments below: 
 
Steve Smith, Topsail Beach Commissioner and Chairman of Topsail Shoreline Protection 
Commission, stated some of our communities have started erosion control structure plans and 
designs, will these amendments stop these plans? If you lose the frontal dune, will these 
amendments allow the community to come back and restore a frontal dune system in the area? 
This is unclear. Topsail Beach would like 7H .0308(b)(5), which states that “no new dunes shall 
be created in inlet hazard areas”, removed or modified. We would also like to see some 
strengthening of 7H .0308(d)(3) to say it is for all structures in the VE Zone and take into 
consideration that dune height plays as important of a role as pile depth. Topsail Beach is 
supportive of the areas in the amendments that address how to build in a dune area. 
 
Cliff Ogburn, Town of Nags Head Town Manager, stated he speaks in support of the dune rules 
on behalf of the Nags Head Mayor and Board of Commissioners. These amendments as they 
pertain to allowing Hatteras Ramps to be made out of materials other than wood, allowing them 
to extend out onto the flat beach, and more dune protection. Nags Head has had a lot of sand 
that have created some dunes that are difficult to manage when it comes to providing access. We 
have more than 40 beach accesses and about half of them have vehicle access for the public or 
public safety workers. Being able to utilize these ramps will keep more of the dune in place and 
allow vehicle access without altering the dunes.  
 
While the creation of dunes in Inlet Hazard Areas has been a topic of discussion, it would be 
better addressed as part of the Commission’s current deliberations on the use standards for Inlet 
Hazard Areas.  The creation of dunes could potentially affect development setbacks and should 
be part of a broader discussion of how to manage these areas. 
 
15A NCAC 7H .0308(d)(3) references building construction standards for the oceanfront and the 
requirement that pilings have a tip penetration of eight feet below the lowest ground elevation 
and five feet below sea level for structures sited on or seaward of a primary dune. These 
construction standards used to also apply to the High Hazard Flood AEC (a sub category of the 
Ocean Hazard AEC) which corresponded to the VE Zones identified on FEMA Flood Insurance 
Rate Maps.  The High Hazard Flood AEC was repealed by the Commission in 2015 due to its 
deference to the NC Building Code standards and National Flood Insurance Program (NFIP) 
standards.  A broader application of your construction standards outside of the Ocean Hazard 
AEC should also be part of a separate discussion that includes the interaction of these rules with 
the NC Building Code and the NFIP.  Staff therefore recommends that the Commission adopt the 
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proposed amendments without changes, and consider taking up the other issues raised in public 
comments for discussion at a later meeting. 
 

  



 
 

 
 
 

 
 
 
 

 

 

 CRC-18-22 
 

September 6, 2018 
 

MEMORANDUM  
 
TO:   Coastal Resources Commission, and  
FROM:  Tancred Miller  
SUBJECT:  Ocean Outfalls Fiscal Analysis 
 
 
The CRC began rulemaking on 15A NCAC 07H .0309 Use Standards for Ocean Hazard Areas: 
Exceptions, to provide flexibility in maintaining existing ocean outfalls that are owned or operated by a 
unit of State or local government.  
 
The CRC was asked to allow for as-needed lengthening and shortening of existing outfall pipes, and 
routine maintenance and repairs due to weather exposure or storm damage. 
 
The CRC has approved rule language to accommodate the request for regulatory relief for existing 
stormwater outfalls. Requests for new extensions must go through the CAMA Major Permitting process, 
15A NCAC 07J .0200, for review by the appropriate state and federal agencies. Once a design is 
approved, NCDOT or the local government may extend or shorten the outfall within the permitted 
dimensions without the need for a new permit application each time; shortening or lengthening outfall 
structures within the authorized dimensions will be considered maintenance under 15A NCAC 
07K .0103. Outfalls may not prevent pedestrian or vehicular access along the beach.  
 
Staff has prepared the required fiscal analysis and it has been approved by the Department and by 
the Office of State Budget and Management (OSBM). Staff’s analysis, which is attached, found that 
the fiscal impacts that may result from this action would include a $400 CAMA permit application 
fee, plus engineering and construction costs that DCM is unable to estimate. These costs would be 
incurred only if the Department of Transportation or a responsible local government applied for a 
permit to extend any existing ocean outfall(s). 
 
Beachgoers could also receive certain non-monetary benefits, including a reduction in public health 
risk, enhanced aesthetics, and improved access along the beach. 
 
The proposed effective date of this amendment is February 1, 2019.   
 



 

 
 

 
 
 
 
 
 

Fiscal Analysis 
 
 
 

15A NCAC 07H .0309 Use Standards for Ocean Hazard Areas: Exceptions 
 

“Ocean Outfalls” 
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Summary 
 
Agency     DEQ, Division of Coastal Management (DCM) 
     Coastal Resources Commission (CRC) 
 
Title of the Proposed Rule  Use Standards for Ocean Hazard Areas: Exceptions 
 
Citation     15A NCAC 07H .0309 
      
Description of the Proposed Rule 7H .0309 describes the types of development that can be 

permitted seaward of the generally applicable oceanfront 
setbacks in the Ocean Hazard AEC (OHA).  

 
Agency Contact Tancred Miller 
 Coastal and Ocean Policy Manager 
 Tancred.Miller@ncdenr.gov 

(252) 808-2808 ext. 224 
 
Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-

113(b)(6)b; 113(b)(6)d;  113A-124. 
 
Necessity The proposed amendments are needed to facilitate 

maintenance of existing stormwater outfalls on ocean 
beaches. 

 
Fiscal Impact Summary   State government: Yes 
     NCDOT:  Yes 

Local government: Yes 
Substantial impact: No 

 
 
  



 

 
 

 
 
Description of the Proposed Rules 
 
  
There are 26 stormwater outfalls on the ocean beaches of North Carolina that are maintained either 
by a unit of state of local government, Table 1. Most of these outfalls are on the beaches of Dare and 
New Hanover Counties, in the towns of Kill Devil Hills, Nags Head, and Kure Beach. NCDOT maintains 
10 outfalls, and the remaining 16 are maintained by a county or municipal government.  
 

Site # County Town Route Nearest 
Intersection 

Maintained 
By 

1 Brunswick Ocean Isle Beach E. First St. Greensboro NCDOT 
2 New Hanover Hanby Beach US 421 Ocean View NCDOT 
3 Dare Nags Head NC 12 Gallery Row NCDOT 
4 Dare Nags Head NC 12 Curlew St. NCDOT 
5 Dare Nags Head NC 12 Conch St. NCDOT 
6 Dare Nags Head NC 12 Southside Rd. NCDOT 
7 Dare Nags Head NC 12 Old OI Rd. NCDOT 
8 Dare Kill Devil Hills NC 12 Lake Club Dr. NCDOT 
9 Dare Kill Devil Hills NC 12 Martin St. NCDOT 

10 Dare Kill Devil Hills NC 12 Baum St. NCDOT 
11 Dare Kill Devil Hills NC 12 Oregon Ave. Local Gov’t 
12 New Hanover Hanby Beach US 421 Kure Vil. Way Local Gov’t 
13 New Hanover Kure Beach US 421 M Ave. Local Gov’t 
14 New Hanover Kure Beach US 421 L and M Ave. Local Gov’t 
15 New Hanover Kure Beach US 421 L Ave. Local Gov’t 
16 New Hanover Kure Beach US 421 K Ave. Local Gov’t 
17 New Hanover Kure Beach US 421 K Ave. Local Gov’t 
18 New Hanover Kure Beach US 421 J Ave. Local Gov’t 
19 New Hanover Kure Beach US 421 I Ave. Local Gov’t 
20 New Hanover Kure Beach US 421 H Ave. Local Gov’t 
21 New Hanover Kure Beach US 421 G Ave. Local Gov’t 
22 New Hanover Kure Beach US 421 F Ave. Local Gov’t 
23 New Hanover Kure Beach US 421 Davis Rd. Local Gov’t 
24 New Hanover Kure Beach US 421 Pres. Davis Rd Local Gov’t 
25 New Hanover Kure Beach US 421 Pres. Davis Rd Local Gov’t 
26 New Hanover Kure Beach US 421 Assembly Local Gov’t 

Table 1. Ocean outfalls maintained by state or local government 
 
The outfalls are grandfathered, having been installed prior to subsequent limitations on oceanfront 
development under CAMA. Despite their grandfathered status, the CRC’s rules do not allow for 
extension of existing outfalls, which creates a hardship and potential public safety hazard when 
beaches are widened through beach nourishment, Fig. 1. There is also a public health concern with 
having stormwater effluent discharging into the surf zone where swimmers are present. 
 



 

 
 

 
Fig. 1 Non-extended outfall on a nourished beach 
 
In other cases, particularly in New Hanover County, outfall pipes and framing may become exposed 
as the beach erodes, Fig. 2, creating an impediment to pedestrian and vehicular access. In these cases, 
the responsible government may wish to temporarily shorten the length of the pipe to allow lateral 
access.  
 

 
Fig. 2 Exposed outfall pipe and framing on an eroded beach 
 
The CRC was asked to consider adopting a regulatory mechanism to allow for the extension of 
existing ocean outfalls, whether in conjunction with a beach nourishment project, or to allow effluent 
to be released beyond the surf zone where swimmers are normally present, Fig. 3.   
 



 

 
 

 
Fig. 3 Outfall buried and extended beyond the surf zone, and marked with warning signs 
 
The CRC was also asked to allow for as-needed lengthening and shortening of existing outfall pipes, 
and routine maintenance and repairs due to exposure or storm damage. 
 
The CRC has approved rule language to accommodate the request for regulatory relief for existing 
stormwater outfalls. Requests for new extensions must go through the CAMA Major Permitting 
process, 15A NCAC 07J .0200, for review by the appropriate state and federal agencies. Once a design 
is approved, NCDOT or the local government may extend or shorten the outfall within the permitted 
dimensions without the need for a new permit application each time; shortening or lengthening 
outfall structures within the authorized dimensions will be considered maintenance under 15A NCAC 
07K .0103. Outfalls may not prevent pedestrian or vehicular access along the beach.  
 
The proposed effective date of this amendment is February 1, 2019.  
 
 
FISCAL IMPACTS 
 
The proposed amendment authorizes a new activity for the purposes of public health and safety, as 
currently the rules do not allow for extensions. The proposed rules apply to 26 stormwater outfalls 
along North Carolina’s beaches. When an eligible unit of state or local government opts to maintain 
or extend an outfall, they will incur additional costs for engineering design and construction, as well 
as applicable permit fees. DCM is unable to predict the timing and frequency of stormwater outfall 
extensions.   
 
The amendment does not require any affected party to take any specific action, does not affect 
permitting costs, and does not add any additional regulatory burden.  
 

State Government/Division of Coastal Management  
 

The proposed rule change is not expected to noticeably affect the number of permit applications 
and fees submitted to DCM since action by an applicant is voluntary and there are four eligible 
applicants that would likely need only one permit each: NCDOT, Town of Kill Devil Hills, New 
Hanover County, and Town of Kure Beach. The CAMA Major Permit fee is $400. 



 

 
 

 
 
 
 

NC Department of Transportation 
 

Pursuant to G.S. 150B-21.4(a1), the agency reports that the proposed amendment will improve 
environmental permitting for the NC Department of Transportation (NCDOT). The amendment will allow 
NCDOT the flexibility to maintain outfalls as necessary, and should NCDOT wish to extend any of their 
existing outfalls, they will now be able to do so. If NCDOT, at its discretion, opts to extend their outfalls, 
the vast majority of costs that they incur will be in engineering design and construction. General cost 
estimates for design and construction are not available because of the number of variables involved, such 
as the possible need to replace or retrofit existing structures, the types of materials involved, the length of 
pipe, need for in-water anchoring, and the amount of excavation required. 
 

Local Government 
 

DCM does not anticipate any fiscal impact on local governments, since applications for new extensions 
will most likely be included in the existing permitting process for beach nourishment projects. DCM does 
not expect any change in the number of permits issued, and there will be no increase in application fees. If 
a local government, at its discretion, opts to extend their outfalls, the vast majority of costs that they incur 
will be in engineering design and construction. General cost estimates for design and construction are not 
available because of the number of variables involved, such as the possible need to replace or retrofit 
existing structures, the types of materials involved, the length of pipe, need for in-water anchoring, and 
the amount of excavation required. 
 

Beachgoers 
 

If outfalls are extended beyond the surf zone, and/or actively lengthened and shortened in 
response to changes in beach width, beachgoers can expect to receive certain non-monetary 
benefits. Potential benefits include a reduction in public health risk, enhanced aesthetics, and 
improved access along the beach. 

 
Substantial Impact 
 

Pursuant to G.S. 150B-21.4(b1), the agency reports that the proposed amendment will not have a 
substantial economic impact.  
 
 
   
 
  



 

 
 

15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 
(a)  The following types of development shall be permitted seaward of the oceanfront setback requirements 
of Rule .0306(a) of the Subchapter this Section if all other provisions of this Subchapter and other state and 
local regulations are met: 

(1) campsites; 
(2) driveways and parking areas with clay, packed sand or gravel; 
(3) elevated decks not exceeding a footprint of 500 square feet; 
(4) beach accessways consistent with Rule .0308(c) of this Subchapter; Section; 
(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 
(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, 

clay, packed sand or gravel, and a footprint of 200 square feet or less; 
(7) temporary amusement stands;  
(8) sand fences; and 
(9) swimming pools. 

In all cases, this development shall be permitted only if it is landward of the vegetation line or static 
vegetation line, whichever is applicable; involves no alteration or removal of primary or frontal dunes which 
would compromise the integrity of the dune as a protective landform or the dune vegetation; has overwalks 
to protect any existing dunes; is not essential to the continued existence or use of an associated principal 
development; is not required to satisfy minimum requirements of local zoning, subdivision or health 
regulations; and meets all other non-setback requirements of this Subchapter. 
(b)  Where application of the oceanfront setback requirements of Rule .0306(a) of this Subchapter Section 
would preclude placement of permanent substantial structures on lots existing as of June 1, 1979, buildings 
shall be permitted seaward of the applicable setback line in ocean erodible areas, but not inlet hazard areas 
or unvegetated beach areas, if each of the following conditions are met: 

(1) The development is set back from the ocean the maximum feasible distance possible on 
the existing lot and the development is designed to minimize encroachment into the setback 
area; 

(2) The development is at least 60 feet landward of the vegetation line or static vegetation line, 
whichever is applicable; 

(3) The development is not located on or in front of a frontal dune, but is entirely behind the 
landward toe of the frontal dune; 

(4) The development incorporates each of the following design standards, which are in 
addition to those required by Rule .0308(d) of this Subchapter. Section. 
(A) All pilings shall have a tip penetration that extends to at least four feet below mean 

sea level; 
(B) The footprint of the structure shall be no more than 1,000 square feet, and the total 

floor area of the structure shall be no more than 2,000 square feet.  For the purpose 
of this Section, roof-covered decks and porches that are structurally attached shall 
be included in the calculation of footprint; 

(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel 
except in those cases where the development does not abut the ocean and is located 
landward of a paved public street or highway currently in use.  In those cases 
concrete, asphalt or turfstone may also be used; 

(D) No portion of a building’s total floor area, including elevated portions that are 
cantilevered, knee braced or otherwise extended beyond the support of pilings or 
footings, may extend oceanward of the total floor area of the landward-most 
adjacent building.  When the geometry or orientation of a lot precludes the 
placement of a building in line with the landward most adjacent structure of similar 
use, an average line of construction shall be determined by the Division of Coastal 
Management on a case-by-case basis in order to determine an ocean hazard setback 



 

 
 

that is landward of the vegetation line, static vegetation line or measurement line, 
whichever is applicable, a distance no less than 60 feet. 

(5) All other provisions of this Subchapter and other state and local regulations are met.  If the 
development is to be serviced by an on-site waste disposal system, a copy of a valid permit 
for such a system shall be submitted as part of the CAMA permit application. 

(c)  Reconfiguration and development of lots and projects that have a grandfather status under Paragraph 
(b) of this Rule shall be allowed provided that the following conditions are met: 

(1) Development is setback from the first line of stable natural vegetation a distance no less 
than that required by the applicable exception; 

(2) Reconfiguration shall not result in an increase in the number of buildable lots within the 
Ocean Hazard AEC or have other adverse environmental consequences. 

For the purposes of this Rule, an existing lot is a lot or tract of land which, as of June 1, 1979, is specifically 
described in a recorded plat and which cannot be enlarged by combining the lot or tract of land with a 
contiguous lot(s) or tract(s) of land under the same ownership.  The footprint is defined as the greatest 
exterior dimensions of the structure, including covered decks, porches, and stairways, when extended to 
ground level. 
(d)  The following types of water dependent development shall be permitted seaward of the oceanfront 
setback requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other 
state and local regulations are met: 

(1) piers providing public access; and 
(2) maintenance and replacement of existing state-owned bridges and causeways and 

accessways to such bridges. 
(e)  Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of 
the following conditions is met: 

(1) The ocean pier provides public access for fishing and other recreational purposes whether 
on a commercial, public, or nonprofit basis; 

(2) Commercial, non-water dependent uses of the ocean pier and associated pier house shall 
be limited to restaurants and retail services.  Residential uses, lodging, and parking areas 
shall be prohibited; 

(3) The pier house shall be limited to a maximum of two stories; 
(4) A new pier house shall not exceed a footprint of 5,000 square feet and shall be located 

landward of mean high water; 
(5) A replacement pier house may be rebuilt not to exceed its most recent footprint or a 

footprint of 5,000 square feet, whichever is larger; 
(6) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and 
(7) If the pier has been destroyed or rendered unusable, replacement or expansion of the 

associated pier house shall be permitted only if the pier is being replaced and returned to 
its original function. 

(f)  In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential 
development that does not induce further growth in the Ocean Hazard Area, such as the construction of 
single family piers and small scale erosion control measures that do not interfere with natural oceanfront 
processes, shall be permitted on those non-oceanfront portions of shoreline that exhibit features 
characteristic of an Estuarine Shoreline.  Such features include the presence of wetland vegetation, and 
lower wave energy and erosion rates than in the adjoining Ocean Erodible Area.  Such development shall 
be permitted under the standards set out in Rule .0208 of this Subchapter.  For the purpose of this Rule, 
small scale is defined as those projects which are eligible for authorization under 15A NCAC 07H .1100, 
.1200 and 07K .0203. 
(g)  Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be 
permitted provided that each of the following conditions is met: 

(1) The transmission lines are buried under the ocean beach, nearshore area, and primary and 
frontal dunes, all as defined in Rule 07H .0305, .0305 of this Section, in such a manner so 



 

 
 

as to ensure that the placement of the transmission lines involves no alteration or removal 
of the primary or frontal dunes; and 

(2) The design and placement of the transmission lines shall be performed in a manner so as 
not to endanger the public or the public's use of the beach. 

(h)  Existing stormwater outfalls within the Ocean Hazard AEC that are owned or maintained by a State 
agency or local government, may be extended oceanward subject to the provisions contained within 15A 
NCAC 07J .0200. Outfalls may be extended below mean low water, and may be maintained in accordance 
with 15A NCAC 07K .0103. Shortening or lengthening of outfall structures within the authorized 
dimensions, in response to changes in beach width, is considered maintenance under 15A NCAC 07K 
.0103. Outfall extensions may be marked with signage, and shall not prevent pedestrian or vehicular access 
along the beach. This Paragraph does not apply to existing stormwater outfalls that are not owned or 
maintained by a State agency or local government. 
 
 
History Note: Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-113(b)(6)b; 113A-

113(b)(6)d; 113A-124; 
Eff. February 2, 1981; 
Amended Eff. June 1, 2010; February 1, 2006; September 17, 2002 pursuant to S.L. 2002-
116; August 1, 2000; August 1, 1998; April 1, 1996; April 1, 1995; February 1, 1993; 
January 1, 1991; April 1, 1987. 
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Summary 

 

Agency      DEQ, Division of Coastal Management (DCM) 

     Coastal Resources Commission (CRC) 

 

Title of the Proposed Rule  Civil Penalties 

 

Citation     15A NCAC 07J .0409 

 

Description of the Proposed Rule 7J .0409 provides the procedures and standards governing the 

assessment, remission, settlement and appeal of civil penalties 

assessed by the Coastal Resources Commission and the Director 

pursuant to G.S. 113A-126(d). 
 

Agency Contact Mike Lopazanski 

 Policy & Planning Section Chief 

 Mike.Lopazanski@ncdenr.gov 

(252) 808-2808  

 

Authority G.S. 113A-124; G.S. 113A-126(d) 

 
Necessity The Coastal Resources Commission proposes to amend its 

administrative rules in order to comply with legislative changes 

to §143B 279.16 (Effective July 1, 2011), which mandates ten 

(10) days be added between the time the violator is sent a Notice 

of Violation (NOV) of an environmental statute or an 

environmental rule and the subsequent date the violator is sent a 

Notice of Assessment (NOA) for the civil penalty. The 

Commission is also proposing amendments to address 

procedural matters, clarifications and inconsistencies with other 

commission development rules for the coastal area. 

 

Impact Summary   State government: No 

Local government: No 

Substantial impact: No 

Federal government: No 

     Private citizens:  No 

 

Introduction and Purpose 

 

The North Carolina Coastal Management Program administered by the Division of Coastal Management 

is a compressive regulatory program intended to guide development in the coastal area while protecting 

coastal resources, public trust and private property rights.  As part of this comprehensive program, the 

Coastal Area Management Act (CAMA) allows for procedures and standards governing the assessment, 

remission, settlement and appeal of civil penalties assessed by the Coastal Resources Commission (CRC). 

 

CAMA permits are not only a State permit, but also a federal (US Army Corps of Engineers) 

authorization as well. While the majority of development permits are issued to private property owners, 

permits are also issued to public entities, local governments, and non-profit organizations. 

If development is undertaken in an Area of Environmental Concern (AEC) under the CRC’s jurisdiction 

without a CAMA permit or there is non-compliance with the terms and conditions of permitted 

development; this would also constitute a CAMA violation. The Division is 

provided enforcement authority through the CRC's rules as well as the Coastal Area Management Act 

§113A-126(d). 
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In 2011, the Regulatory Reform Act mandated that all regulatory divisions within the Department 

implement a tiered enforcement policy. Under this policy, Tier I violations receive warning letters and no 

civil penalties are assessed. A Tier II violation involve unauthorized work that has been completed, a 

Notice of Violation issuance and civil penalty assessment. These violations involve activities that could 

have been permitted if a permit had been sought by the applicant. Tier III is based on the seriousness of 

the violation, the degree of damage, or the length of time and include Continuing Notices of Violation, 

willful and intentional violations, dredge and fill violations, shellfish bed impacts, or unauthorized 

activities in Primary Nursery Areas. The Division may issue a Cease and Desist Order and civil penalties 

can be assessed based on the degree of impact on the resources according to penalty matrix (Schedule A). 

From 2012-2015, DCM has an average of 50 enforcement actions per year. 

 

Minor amendments are needed to 7J .0409, Civil Penalties in order to be consistent with time frame 

changes to §143B 279.16 resulting from SL 2011-145 and time existing frames required by the 

Commission regarding the issuance of a Notice of Violation and a Notice of Assessment.  Other 

amendments include the manner in which NOVs are delivered, clarifying situations when restoration will 

be required, and deletion of a reference to a repealed Area of Environmental Concern. 

 
Since the proposed changes are administrative in nature, DCM does not believe that any regulated party 

will incur additional costs as a result of this action. The amendments do not require any affected party to 

take any specific action, and does not affect permitting costs nor add any additional regulatory burden.  

 

These amendments will have no impact on local governments. DCM does not expect any change in 

permits issued or the cost to secure permits.  

 
Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments will not affect 

environmental permitting for the NC Department of Transportation (NCDOT).  

 
The proposed rule changes do not change the types of activities that are subject to CAMA permitting, nor 

will they affect the number of permit applications submitted for development. There will be no impact on 

DCM permit receipts, and DCM does not anticipate any fiscal impacts.  

 
DCM anticipates the effective date of these rule amendments to be March 1, 2019. 

 

 
 

Description of the Proposed Rules 

 

 

The CRC is proposing the following amendments, based upon prior legislative changes and 

internal review: 

 

• 07J .0409(e) states that Notices of Violation issued by the Division “…shall be delivered 

personally or by registered mail, return receipt requested.”  

The CRC is proposing to amend this language to include the only two methods allowed 

for delivering Notices of Violation under NCGS §113A- 126, which are registered or 

certified mail, return receipt requested.  

 

• 07J .0409(f)(2) states that “The Director shall issue a notice of assessment [NOA] within 

30 days after the Division determines that restoration of the adversely impacted 

resources is complete.” This rule can conflict with NCGS §143B 279.16 (Effective July 

1, 2011), which mandates ten days be added between the time the violator is sent a Notice 

of Violation (NOV) of an environmental statute or an environmental rule and the 

subsequent date the violator is sent a Notice of Assessment (NOA) for the civil penalty. 
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The intent of NCGS §143B 279.16 is to provide extra time for a violator and the state to 

work together to resolve the violation, while the Commission’s current rule mandates a 

quick turn-around period between restoration and the NOA. The 2011 legislation and 

CRC rule has created a narrow timeline to assemble the necessary paperwork, which can 

be problematic for the Division. The Commission’s current rule also does not specify 

what happens to violators who are not required to restore resources (for example, 

contractors who are not also the property owner). Finally, the Commission’s current rule 

uses the mandatory term “shall,” which is inconsistent with the discretionary term “may” 

in NCGS § 113A-126. The Commission is therefore proposing to increase the time period 

before an NOA is sent from 30 to 90 days, adding language to distinguish cases where 

restoration is required from those where it is not required, and changing “shall” to “may.” 
 

• 07J .0409(f)(3) under Civil Penalty Assessment: states that the notice [of civil penalty 

assessment] “... shall be delivered personally or by registered mail, return receipt requested.” The 

Commission is proposing to amend this language to include only the two methods allowed for 

delivering Notices of Assessment under NCGS §113A-126, which are registered or certified mail, 

return receipt requested.  

 

• 07J .0409(g)(4)(B) Schedule A Major Development Violations, note (4) lists the “High 

Hazard Flood Area.” The High Hazard Flood AEC was repealed by the Commission in 

September 2015. 

 

• 07J .0409(g)(4)(B) Schedule B Minor Development Violations, note (1) lists the “High 

Hazard Flood Area.” The High Hazard Flood AEC was repealed by the Commission in 

September 2015. 
 

 

COSTS OR NEUTRAL IMPACTS 

 

 

NC Department of Transportation 

 

Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments will not affect 

environmental permitting for the NC Department of Transportation (NCDOT).  

 

Local Government 

 

These amendments will have no impact on local governments. DCM does not expect any change 

in permits issued or the cost to secure permits.  

 

Division of Coastal Management  

 

The proposed rule changes do not change the types of activities that are subject to CAMA 

permitting, nor will they affect the number of permit applications submitted for development. 

There will be no impact on DCM permit receipts, and DCM does not anticipate any fiscal 

impacts. 

 

COST/BENEFIT SUMMARY  
 

The benefit of the rule change will be the increased timeframe for the Division of Coastal 

Management to assemble the necessary paperwork and work toward resolution of violations 
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while meeting the mandates of both §143B 279.16 and the Commissions interest in efficiently 

addressing Notices of Violation and Notices of Assessment. 
 



Proposed Amendments to 15 NCAC 7J .0409 Civil Penalties 

July 12, 2017 

 
 15A NCAC 07J .0409 CIVIL PENALTIES 

(a)  Purpose and Scope.  These Rules provide the procedures and standards governing the assessment, remission, 

settlement and appeal of civil penalties assessed by the Coastal Resources Commission and the Director pursuant to 

G.S. 113A-126(d). 

(b)  Definitions.  The terms used herein shall be as defined in G.S. 113A-103 and as follows: 

(1) "Act" means the Coastal Area Management Act of 1974, G.S. 113A-100 through 134, plus 

amendments. 

(2) "Delegate" means the Director or other employees of the Division of Coastal Management, or local 

permit officers to whom the Commission has delegated authority to act in its stead pursuant to this 

Rule. 

(3) "Director" means the Director, Division of Coastal Management. 

(4) "Respondent" means the person to whom a notice of violation has been issued or against whom a 

penalty has been assessed.  

(5) "Person" is defined in the Coastal Area Management Act, G.S. 113A-103(9). 

(c)  Civil penalties may be assessed against any person who commits a violation as provided for in G.S. 

113A-126(d)(1) and (2). 

(d)  Investigative costs.  Pursuant to G.S. 113A-126(d)(4a) the Commission or Director may also assess a respondent 

for the costs incurred by the Division for investigation, inspection, and monitoring associated with assessment the 

civil penalty.  Investigative costs shall be in addition to any civil penalty assessed.  For a minor development violation, 

investigative costs shall not exceed one-half of the amount of the civil penalty assessed or one thousand dollars 

($1,000), whichever is less.  For a major development violation, investigative costs shall not exceed one-half of the 

amount of the civil penalty assessed or two thousand five hundred dollars ($2,500), whichever is less.  The Division 

shall determine the amount of investigative costs to assess based upon factors including the amount of staff time 

required for site visits, investigation, enforcement action, interagency coordination, and for monitoring restoration of 

the site. 

(e)  Notice of Violation.  The Commission hereby authorizes employees of the Division of Coastal Management to 

issue in the name of the Commission notices of violation to any person engaged in an activity which constitutes a 

violation for which a civil penalty may be assessed.  Such notices shall set forth the nature of the alleged violation, 

shall order that the illegal activity be ceased and affected resources be restored in accordance with 15A NCAC 07J 

.0410.  The notice shall specify the time by which the restoration shall be completed as ordered by the Division.   The 

notice shall be delivered personally or by registered or certified mail, return receipt requested.    

(f)  Civil Penalty Assessment. 

(1) The Commission hereby delegates to the Director the authority to assess civil penalties according 

to the procedures set forth in Paragraph (g) of this Rule.   

(2) If restoration of affected resources is not required, the The Director shall may issue a notice of 

assessment within 30 90 days from the date of the Notice of Violation.  If restoration of affected 

resources is required, the Director may issue a Notice of Assessment within 60 days after the 

Division determines that restoration of the adversely impacted resources is complete. complete or 

due date of restoration completion. 

(3) The notice of assessment shall specify the reason for assessment, how the assessment was 

calculated, when and where payment shall be made, and shall inform the respondent of the right to 

appeal the assessment by filing a petition for a contested case hearing with the Office of 

Administrative Hearings pursuant to G.S. 150B-23.  The notice shall be delivered personally or by 

registered or certified mail, return receipt requested. 

(g)  Amount of Assessment. 

(1) Civil penalties shall not exceed the maximum amounts established by G.S. 113A-126(d). 

(2) If any respondent willfully continues to violate by action or inaction any rule or order of the 

Commission after the date specified in a notice of violation, each day the violation continues or is 

repeated shall be considered a separate violation as provided in G.S. 113A-126(d)(2). 

(3) In determining the amount of the penalty, the Commission or Director shall consider the factors 

contained in G.S. 113A-126(d)(4).  

(4) Pursuant to Subparagraph (g)(3) of this Rule, penalties for major development violations, including 

violations of permit conditions, shall be assessed in accordance with the following criteria.   

(A) Major development which could have been permitted under the Commission's rules at the 

time the notice of violation is issued shall be assessed a penalty equal to two times the 

relevant CAMA permit application fee, plus investigative costs.   

(B) Major development which could not have been permitted under the Commission's rules at 

the time the notice of violation is issued shall be assessed an amount equal to the relevant 

CAMA permit application fee, plus a penalty pursuant to Schedule A of this Rule, plus 

investigative costs.  If a violation affects more than one area of environmental concern 
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(AEC) or coastal resource as listed within Schedule A of this Rule, the penalties for each 

affected AEC shall be combined. Any structure or part of a structure that is constructed in 

violation of existing Commission rules shall be removed or modified as necessary to bring 

the structure into compliance with the Commission's rules.   

 

SCHEDULE A 

Major Development Violations 

 

Size of Violation (sq. ft.) 

Area of Environmental 

Concern Affected 

≤ 100 101- 

500 

501- 

1,000 

1001- 

3000 

3001-

5000 

5001-

8000 

8001-

11,000 

11,001-

15,000 

15,001-

20,000 

20,001-

25,000 

>25,000 

Estuarine Waters or 

Public Trust Areas (1) 

$250 $375 $500 $1,500 $2,000 $3,500 $5,000 $7,000 $9,000 $10,000 $10,000 

 Primary Nursery 

Areas 

$100 $225 $350 $850 $1,350 $2,850 $4,350 $3,000 $1,000 n/a n/a 

 Mudflats and Shell 

Bottom 

$100 $225 $350 $850 $1,350 $2,850 $4,350 $3,000 $1,000 n/a n/a 

 Submerged Aquatic 

Vegetation 

$100 $225 $350 $850 $1,350 $2,850 $4,350 $3,000 $1,000 n/a n/a 

 
Coastal Wetlands $250 $375 $500 $1,500 $2,000 $3,500 $5,000 $7,000 $9,000 $10,000 $10,000 

 

Coastal Shorelines $250 $350 $450 $850 $1,250 $2,450 $3,650 $5,250 $7,250 $9,250 $10,000 

 Wetlands (2) $100 $200 $300 $700 $1,100 $2,300 $3,500 $4,750 $2,750 $750 n/a 

 ORW- Adjacent 

Areas 

$100 $200 $300 $700 $1,100 $2,300 $3,500 $4,750 $2,750 $750 n/a 

 
Ocean Hazard System 

(3)(4) 

$250 $350 $450 $850 $1,250 $2,450 $3,650 $5,250 $7,250 $9,250 $10,000 

Primary or Frontal 

Dune 

$100 $200 $300 $700 $1,100 $2,300 $3,500 $4,750 $2,750 $750 n/a 

 

Public Water Supplies 

(5) 

$250 $350 $450 $850 $1,250 $2,450 $3,650 $5,250 $7,250 $9,250 $10,000 

 

Natural and Cultural 

Resource Areas (6) 

$250 $350 $450 $850 $1,250 $2,450 $3,650 $5,250 $7,250 $9,250 $10,000 

(1) Includes the Atlantic Ocean from the normal high water mark to three miles offshore. 

(2) Wetlands that are jurisdictional by the Federal Clean Water Act. 

(3) If the AEC physically overlaps another AEC, use the greater penalty schedule. 

(4) Includes the Ocean Erodible, High Hazard Flood Area, Inlet Hazard Area, and Unvegetated Beach 

Area. 

(5) Includes Small Surface Water Supply, Watershed and Public Water Supply Well Fields. 

(6) Includes Coastal Complex Natural Areas, Coastal Areas Sustaining Remnant Species, Unique 

Geological Formations, Significant Coastal Archaeological Resources, and Significant Coastal 

Historical Architectural Resources. 

(C) Assessments for violations by public agencies (i.e. towns, counties and state agencies) shall 

be determined in accordance with Parts (g)(4)(A) and (B) of this Rule. 

(D) Willful and intentional violations. The penalty assessed under Parts (g)(4)(A) and (B) of 

this Rule shall be doubled for willful and intentional violations except that the doubled 

penalties assessed under this Subparagraph shall not exceed ten thousand dollars ($10,000) 

or be less than two thousand dollars ($2,000) for each separate violation.  A violation shall 

be considered to be willful and intentional when: 

(i) The person received written instructions from one of the Commission's delegates 

that a permit would be required for the development and subsequently undertook 

development without a permit; or 

(ii) The person received written instructions from one of the Commission's delegates 

that the proposed development was not permissible under the Commission's rules, 
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or received denial of a permit application for the proposed activity, and 

subsequently undertook the development without a permit; or 

(iii) The person committed previous violations of the Commission's rules; or  

(iv) The person refused or failed to restore a damaged area as ordered by one of the 

Commission's delegates.  If necessary, the Commission or Division shall seek a 

court order to require restoration.   

(E) Assessments against contractors.  Any contractor or subcontractor or person or group 

functioning as a contractor shall be subject to a notice of violation and assessment of a civil 

penalty in accordance with Paragraph (f) of this Rule.  Such penalty shall be in addition to 

that assessed against the landowner.  When a penalty is being doubled pursuant to Part 

(g)(4)(D) and the element of willfulness is present only on the part of the contractor, the 

landowner shall be assessed the standard penalty and the contractor shall be assessed the 

doubled penalty. 

(F) Continuing violations. 

(i) Pursuant to G.S. 113A-126(d)(2), each day that the violation continues after the 

date specified in the notice of violation for the unauthorized activity to cease or 

restoration to be completed shall be considered a separate violation and shall be 

assessed an additional penalty.  

(ii) Refusal or failure to restore a damaged area as ordered shall be considered a 

continuing violation and shall be assessed an additional penalty. When resources 

continue to be affected by the violation, the amount of the penalty shall be 

determined according to Part (g)(4)(B) of this Rule.  The continuing penalty 

period shall be calculated from the date specified in the notice of violation for the 

unauthorized activity to cease or restoration to be completed and run until: 

(I) the Division's order is satisfied, or 

(II) the respondent enters into good faith negotiations with the Division, or 

(III) the respondent contests the Division's order in a judicial proceeding by 

raising a justifiable issue of law or fact therein. 

The continuing penalty period shall resume if the respondent terminates negotiations 

without reaching an agreement with the Division, fails to comply with court ordered 

restoration, or fails to meet a deadline for restoration that was negotiated with the Division. 

(5) Pursuant to Subparagraph (g)(3) of this Rule, civil penalties for minor development violations, 

including violations of permit conditions, shall be assessed in accordance with the following criteria: 

(A) Minor development which could have been permitted under the Commission's rules at the 

time the notice of violation is issued shall be assessed a penalty equal to two times the 

relevant CAMA permit application fee, plus investigative costs.   

(B) Minor development which could not have been permitted under the Commission's rules at 

the time the notice of violation is issued shall be assessed an amount equal to the relevant 

CAMA permit application fee, plus a penalty pursuant to Schedule B of this Rule, plus 

investigative costs. If a violation affects more than one area of environmental concern 

(AEC) or coastal resource as listed within Schedule B of this Rule, the penalties for each 

affected AEC shall be combined.   Any structure or part of a structure that is constructed 

in violation of existing Commission rules shall be removed or modified as necessary to 

bring the structure into compliance with the Commission's rules.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 3 

SCHEDULE B 

Minor Development Violations 

 

Size of Violation (sq. ft.) 

Area of Environmental 

Concern Affected 

≤ 100 101- 

500 

501- 

1,000 

1001- 

3000 

3001-

5000 

5001-

8000 

8001-

11,000 

11,001

-

15,000 

15,001

-

20,000 

20,001

-

25,000 

>25,000 

Coastal Shorelines $225 $250 $275 $325 $375 $450 $525 $625 $750 $875 $1,000 

 ORW- Adjacent 

Areas 

$125 $150 $175 $225 $275 $350 $425 $375 $250 $125 n/a 

 

Ocean Hazard System 

(1)(2) 

$225 $250 $275 $325 $375 $450 $525 $625 $750 $875 $1,000 

Primary or Frontal 

Dune 

$125 $150 $175 $225 $275 $350 $425 $375 $250 $125 n/a 

 

Public Water Supplies 

(3) 

$225 $250 $275 $325 $375 $450 $525 $625 $750 $875 $1,000 

 

Natural and Cultural 

Resource Areas (4) 

$225 $250 $275 $325 $375 $450 $525 $625 $750 $875 $1,000 

(1) Includes the Ocean Erodible, High Hazard Flood Area, Inlet Hazard Area, and Unvegetated Beach 

Area. 

(2) If the AEC physically overlaps another AEC, use the greater penalty schedule. 

(3) Includes Small Surface Water Supply, Watershed and Public Water Supply Well Fields. 

(4) Includes Coastal Complex Natural Areas, Coastal Areas Sustaining Remnant Species, Unique 

Geological Formations, Significant Coastal Archaeological Resources, and Significant Coastal 

Historical Architectural Resources. 

(C) Violations by public agencies (e.g. towns, counties and state agencies) shall be handled by 

the local permit officer or one of the Commission's delegates within their respective 

jurisdictions except that in no case shall a local permit officer handle a violation committed 

by the local government they represent.  Penalties shall be assessed in accordance with 

Parts (g)(5)(A) and (B) of this Rule. 

(D) Willful and intentional violations.  The penalty assessed under Parts (g)(5)(A) and (B) of 

this Rule shall be doubled for willful and intentional violations except that the doubled 

penalties assessed under this Subparagraph shall not exceed one thousand dollars 

($1,000.00) for each separate violation.  A violation shall be considered to be willful and 

intentional when: 

(i) The person received written instructions from the local permit officer or one of 

the Commission's delegates that a permit would be required for the development 

and subsequently undertook development without a permit; or 

(ii) The person received written instructions from the local permit officer or one of 

the Commission's delegates that the proposed development was not permissible 

under the Commission's rules, or received denial of a permit application for the 

proposed activity, and subsequently undertook the development without a permit; 

or 

(iii) The person committed previous violations of the Commission's rules; or  

(iv) The person refused or failed to restore a damaged area as ordered by the local 

permit officer or one of the Commission's delegates.  If necessary, a court order 

shall be sought to require restoration.  

(E) Assessments against contractors.  Any contractor or subcontractor or person or group 

functioning as a contractor shall be subject to a notice of violation and assessment of a civil 

penalty in accordance with Paragraph (f) of this Rule.  Such penalty shall be in addition to 

that assessed against the landowner.  When a penalty is being doubled pursuant to Part 

(g)(5)(D) and the element of willfulness is present only on the part of the contractor, the 

landowner shall be assessed the standard penalty and the contractor shall be assessed the 

doubled penalty. 

(F) Continuing violations. 
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(i) Pursuant to G.S. 113A-126(d)(2), each day that the violation continues after the 

date specified in the notice of violation for the unauthorized activity to cease and 

restoration to be completed shall be considered a separate violation and shall be 

assessed an additional penalty. 

(ii) Refusal or failure to restore a damaged area as ordered shall be considered a 

continuing violation and shall be assessed an additional penalty.  The amount of 

the penalty shall be determined according to Part (g)(5)(B) of this Rule.  The 

continuing penalty period shall be calculated from the date specified in the notice 

of violation for the unauthorized activity to cease and restoration to be completed 

and run until: 

(I) the Commission delegate's order is satisfied, or 

(II) the respondent enters into good faith negotiations with the local permit 

officer or the Division, or 

(III) the respondent contests the local permit officer's or the Division's order 

in a judicial proceeding by raising a justiciable issue of law or fact 

therein. 

The continuing penalty period shall resume if the respondent terminates negotiations 

without reaching an agreement with the local permit officer or the Division, fails to comply 

with court ordered restoration, or fails to meet a deadline for restoration that was negotiated 

with the local permit officer or the Division. 

(h)  Hearings and Final Assessment.  Final decisions in contested case hearings concerning assessments shall be made 

by the Commission.  The final decision shall be based on evidence in the official record of the contested case hearing, 

the administrative law judge's recommended decision, any exceptions filed by the parties and oral arguments.  Oral 

arguments shall be limited to the facts in the official record. 

(i)  Referral.  If any civil penalty as finally assessed is not paid, the Director on behalf of the Commission shall request 

the Attorney General to commence an action to recover the amount of the assessment. 

(j)  Reports to the Commission.  Action taken by the Director shall be reported to the Commission at the next meeting.  

Such reports shall include information on the following: 

(1) respondent(s) against whom penalties have been assessed; 

(2) respondent(s) who have paid a penalty, requested remission, or requested an administrative hearing; 

(3) respondent(s) who have failed to pay; and 

(4) cases referred to the Attorney General for collection. 

(k)  Settlements.  The Commission hereby delegates to the Director the authority to enter into a settlement of a civil 

penalty appeal at any time prior to decision in an administrative contested case hearing.  Such settlements shall not 

require the approval of the Commission and shall not be considered a final Commission decision for purposes of G.S. 

113A-123.   

(l)  Any settlement agreement proposed subsequent to a final Commission decision in the contested case shall be 

submitted to the Commission for approval. 

 

History Note: Authority G.S. 113A-124; 113A-126(d); 

Eff. January 24, 1980; 

ARRC Objection August 18, 1988; 

Amended Eff. January 1, 1989; November 1, 1986; November 1, 1984; 

ARRC Objection Lodged Eff. January 18, 1991; 

Amended Eff. February 1, 2008; July 1, 1991; June 1, 1991. 
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MEMORANDUM 
 
TO:  Coastal Resources Commission 
 
FROM: Heather Coats 
 
SUBJECT: Fiscal Analysis 15A 7H .0304, 7H .0309 & 7H .0313 – State Ports Inlet Management AEC 
 
At the April 2018 CRC meeting, the Commission approved for public hearing rule amendments 
that would create management objectives and use standards for a new State Ports Inlet 
Management AEC category. The new AEC category would be associated with the two inlets in 
North Carolina that include federally maintained shipping channels: Beaufort Inlet and the Cape 
Fear River Inlet. The new AEC category was a result of recommended priorities set in the CRC’s 
Inlet Management Study.  
 
The State Ports Inlet Management AEC proposed boundaries adjacent to the Cape Fear River 
Inlet consist of the entire oceanfront shoreline of the Town of Caswell Beach and the areas 
known as West Beach and South Beach within the Village of Bald Head Island. The proposed 
AEC boundaries adjacent to Beaufort Inlet are confined to the state and federal properties with 
Fort Macon State Park to the west and the westernmost portion of Cape Lookout National 
Seashore to the east. 
 
The proposed rules create a new Area of Environmental Concern (AEC) for lands adjacent to the 
Cape Fear River Inlet and Beaufort Inlet which would allow greater flexibility to local and state 
agencies in the use of sandbags to protect threatened frontal and primary dunes, structures and 
infrastructure. The State Ports Inlet Management Area of Environmental Concern would be 
included within the Ocean Hazard category of AECs, as defined in 15A NCAC 07H .0304. The 
Ocean Hazard category currently includes the Ocean Erodible AEC, Inlet Hazard AEC and the 
Unvegetated Beach AEC. 
 
The most significant proposed changes are as follows:  

• Formalize removal of the Inlet Hazard Area designation for the lands adjacent 
to the mouth of the Cape Fear River and Beaufort Inlet, in accordance with 
legislation; 

• Create a new AEC designation (State Ports Inlet Management AEC) for lands 
adjacent to the two inlets; 



 
 

 
• Allow frontal and primary dunes to be classified as “imminently threatened” in 

the State Ports Inlet Management AEC; 
• Broaden the definition of how a frontal or primary dune, structure or 

infrastructure may qualify as being imminently threatened in the State Ports 
Inlet Management AEC and to allow local governments or state agencies to 
apply for permits to protect threatened frontal or primary dunes with sandbags; 

• Allow for the use of a larger size sandbag (i.e. “geotubes”) in the State Ports 
Inlet Management AEC; 

• Allow for small scale development throughout the State Ports Inlet 
Management AEC that is consistent with an exception utilized in the former 
Inlet Hazard AEC; 

• And maintain all other Ocean Hazard Use Standards in the State Ports Inlet 
Management AEC.  

 
Summary of Fiscal Analysis 
 
The group most affected by these changes will be the two local governments, the Village of Bald 
Head Island and Town of Caswell Beach, within the State Ports Inlet Management Areas of 
Environmental Concern (AEC). The NC Baptist Assembly and the NC Division of Parks and 
Recreation at Fort Macon State Park may also benefit from the new designation. The AEC is not 
expected to affect the federal property at Cape Lookout National Seashore due to the 
undeveloped nature of the area.  
 
Private land owners adjacent to the Cape Fear River Inlet in Caswell Beach and Bald Head 
Island may also indirectly benefit from the ability of their local governments to protect frontal 
dunes, which could in turn protect their property at reduced or no cost to them.  
 
The NC Department of Transportation could potentially benefit should Caswell Beach Road 
again become threatened by erosion in the future.   
 
DCM estimates that there is a potential cost savings for local governments of up to $35,000 for a 
typical length revetment. These cost savings are derived from the cost difference between a 
geotextile tube estimated at $325-975 per linear foot (dependent on the number of geotextile 
tubes used and diameter of the tube) vs. a standard sandbag revetment at $425 per linear foot. 
 
It is also estimated that there is a potential cost savings to property owners resulting from this 
action that could amount to $31,875-$42,500 per individual property. This estimate is based on 
varying average oceanfront property widths averaging from 75’-100’ with a cost of $425 per 
linear foot for the installation of sandbags that may in some cases be unneeded if the local 
government opted to protect the frontal dune oceanward of their property without assessing the 
property owner.  
 
DCM anticipates the effective date of these rule amendments to be September 1, 2019.The fiscal 
analysis has been approved by DEQ and is under review by OSBM.  Staff recommends that the 
Commission conditionally approve the fiscal analysis provided there are no significant revisions 
requested by OSBM. 



 
 
 
 
 
 
 

Fiscal Analysis 
 
 
 

State Ports Inlet Management Area of Concern 
15A NCAC 07H .0304 
15A NCAC 07H .0309 
15A NCAC 07H .0313 
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Summary                                                                                                                                                                  
Agency     DEQ, Division of Coastal Management (DCM)  

Coastal Resources Commission (CRC)  
 
Title of the Proposed Rules   AECs Within Ocean Hazard Areas   

Citation 15A NCAC 07H .0304  
Use Standards for Ocean Hazard Areas: Exceptions 
15A NCAC 07H .0309  
Use Standards for State Ports Inlet Management Areas 
15A NCAC 07H .0313  
 

Description of the Proposed Rule  7H .0304 contains the CRC’s definitions of the Ocean Hazard 
Areas of Environmental Concern (AECs). The 7H .0309 rule 
contains the setback exceptions to the for Coastal Area 
Management Act permits in the Ocean Hazard AECs. The 7H 
.0313 Rule establishes the creation of a new AEC for lands 
adjacent to the two deep draft inlets providing access to the 
State’s ports. 

 
Agency Contact    Heather Coats  

Beach and Inlet Management Project Coordinator  
Heather.Coats@ncdenr.gov 
(910) 796-7302 
  

Authority  G.S. 113-229(cl); G.S. 113A-107; 113A-113; 113A-115; 113A-
118; 113A-124 

  
Necessity  The Coastal Resources Commission proposes to amend its 

administrative rules in order to comply with a legislative 
mandate (S.L. 2015-241) related to the removal of specific areas 
from the Inlet Hazard AEC. The amendments also include 
changes to create a new AEC. The amendments will provide 
greater flexibility to local governments and state agencies 
protecting life and property from the hazardous forces inherent 
to the oceanfront shoreline.  

 
Impact Summary    State government: Yes  

Local government: Yes  
Substantial impact: No  
Federal government: No  
Private citizens: Yes  

 
Introduction and Purpose  
 
In 2012, Section 4 of The Act to Study and Modify Certain Coastal Management Policies (S.L. 2012-202) 
directed the Coastal Resources Commission (CRC) to study the feasibility of creating a new Area of 
Environmental Concern (AEC) for the lands adjacent to the mouth of the Cape Fear River. The intent of 
the study was to consider the unique coastal morphologies and hydrographic conditions of the Cape Fear 
River region, and to determine if action was necessary to preserve, protect, and balance the economic and 
natural resources of this region through the elimination of overlapping AECs and by incorporating 
appropriate development standards into one single AEC unique to this location. The legislation specified 
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that the region studied should include Caswell Beach and the Village of Bald Head Island at a minimum.   
The CRC’s findings on the Cape Fear River AEC Feasibility study acknowledged that the circumstances 
in the area may not be unique to only the Cape Fear area. The Commission recommended development of  
a more inclusive study of all the inlet areas, rather than limiting the creation of a new AEC to the Cape 
Fear region. The Inlet Management Study was then undertaken, which established numerous short and 
long-term priorities and recommendations, one of which was to create a new AEC designation for the 
areas adjacent to the state’s two deep draft inlets (i.e. Cape Fear River and Beaufort Inlets).   
 
Additional legislation entitled “An Act To Provide Further Regulatory Relief To The Citizens Of North 
Carolina By Providing For Various Administrative Reforms, By Eliminating Certain Unnecessary 
Burdens Or Outdated Statutes And Regulations and Modernizing Or Simplifying Cumbersome Or 
Outdated Regulations, And By Making Various Other Statutory Changes” (S.L. 2014-120) was also 
passed in the 2014 legislative session. Part 35.(c)(3) of the Act directed the CRC to repeal the Inlet 
Hazard Area designation for any locations including an inlet providing access to a State Port via a channel 
maintained by the United States Army Corps of Engineers (i.e. Cape Fear River and Beaufort Inlets). 
While these areas were thereby removed from the Inlet Hazard AEC designation, they remained within 
the Ocean Erodible AEC.  
 
The CRC is therefore proposing the following changes as a result of the legislative mandate and 
discussions with the local governments and affected parties. The most significant proposed changes are as 
follows:  

• Formalize removal of the Inlet Hazard Area designation for the lands 
adjacent to the mouth of the Cape Fear River and Beaufort Inlet, in 
accordance with legislation; 

• Create a new AEC designation (State Ports Inlet Management AEC) for 
lands adjacent to the two inlets;  

• Allow frontal and primary dunes to be classified as “imminently threatened” 
in the State Ports Inlet Management AEC; 

• Broaden the definition of how a frontal or primary dune, structure or 
infrastructure may qualify as being imminently threatened in the State Ports 
Inlet Management AEC and to allow local governments or state agencies to 
apply for permits to protect threatened frontal or primary dunes with 
sandbags; 

• Allow for the use of a larger size sandbag (i.e. “geotubes”) in the State Ports 
Inlet Management AEC; 

• Allow for small scale development throughout the State Ports Inlet 
Management AEC that is consistent with an exception utilized in the former 
Inlet Hazard AEC; 

• And maintain all other Ocean Hazard Use Standards in the State Ports Inlet 
Management AEC.  

 
The State Ports Inlet Management AEC proposed boundaries adjacent to the Cape Fear River Inlet consist 
of the entire oceanfront shoreline of the Town of Caswell Beach and the areas known as West Beach and 
South Beach within the Village of Bald Head Island. The proposed AEC boundaries adjacent to Beaufort 
Inlet are confined to the state and federal properties with Fort Macon State Park to the west and the 
westernmost portion of Cape Lookout National Seashore to the east.  
 
The group most affected by these changes will be the two local governments, the Village of Bald Head 
Island and Town of Caswell Beach, within the State Ports Inlet Management Areas of Environmental 
Concern (AEC). The NC Baptist Assembly and the NC Division of Parks and Recreation at Fort Macon 
State Park may also benefit from the new designation. The AEC is not expected to affect the federal 



3 
 

property at Cape Lookout National Seashore due to the undeveloped nature of the area. Private land 
owners adjacent to the Cape Fear River Inlet in Caswell Beach and Bald Head Island may also indirectly 
benefit from the ability of their local governments to protect frontal dunes, which could in turn protect 
their property at reduced or no cost to them. The NC Department of Transportation could potentially 
benefit should Caswell Beach Road again become threatened by erosion in the future.  DCM estimates 
that there is a potential cost savings for local governments of up to $35,000 for a typical length 
revetment. These cost savings are derived from the cost difference between a geotextile tube estimated at 
$325-975 per linear foot (dependent on the number of geotextile tubes used and diameter of the tube) vs. 
a standard sandbag revetment at $425 per linear foot. It is also estimated that there is a potential cost 
savings to property owners resulting from this action that could amount to $31,875-$42,500 per 
individual property. This estimate is based on varying average oceanfront property widths averaging from 
75’-100’ with a cost of $425 per linear foot for the installation of sandbags that may in some cases be 
unneeded if the local government opted to protect the frontal dune oceanward of their property without 
assessing the property owner. Given the unknowns related to future benefits, and limited historic need for 
sandbags at Caswell Beach, it would be difficult for DCM to estimate this savings. Other savings include 
the value of protecting property and dune habitat, which remains unquantified due to the complexity and 
variables involved. There are additional changes to the rules that are simply clarifications, and have no 
impact. These proposed rule changes are in the public interest and conform to the principles of G.S. 
150B-19.1 and Executive Order 70.  
 
DCM anticipates the effective date of these rule amendments to be September 1, 2019.  
 
Description of the Proposed Rules  
 
The proposed rules create a new Area of Environmental Concern (AEC) for lands adjacent to the Cape 
Fear River Inlet and Beaufort Inlet which would allow greater flexibility to local and state agencies in the 
use of sandbags to protect threatened frontal and primary dunes, structures and infrastructure. The State 
Ports Inlet Management Area of Environmental Concern would be included within the Ocean Hazard 
category of AECs, as defined in 15A NCAC 07H .0304. The Ocean Hazard category currently includes 
the Ocean Erodible AEC, Inlet Hazard AEC and the Unvegetated Beach AEC. 
 
The proposed new AEC boundaries adjacent to the Cape Fear River Inlet would include the entire 
oceanfront shoreline of Caswell Beach, the oceanfront shoreline property owned by the North Carolina 
Baptist Assembly/Ft. Caswell, and the areas known as West Beach and South Beach within the Village of 
Bald Head Island. The AEC limits adjacent to Beaufort Inlet would be confined to the oceanfront and 
inlet shorelines of state property within Fort Macon State Park to the west and part of the federally-owned 
Cape Lookout National Seashore to the east (Figures 2-5).  As previously stated, it should be noted that 
these areas currently fall within the Ocean Erodible AEC designation and will not result in an increase in 
CRC jurisdiction.  
 
DCM currently issues permits for temporary erosion control structures pursuant to use standards 
described in 15A NCAC 7H .0308(a)(2) and 15A NCAC 7H .1700, which limits sandbags to protection 
of imminently threatened structures (buildings, roads and septic systems). Sandbags are not currently 
allowed to protect dunes or habitat. The CRC is proposing the following amendments, based upon a prior 
legislative mandate, Commission study recommendations, and discussions with stakeholders:  
 
• Allowing local governments or state agencies to apply for permits to protect frontal or primary dunes 

as well as structures and infrastructure within the new AEC by changing the definition of what can 
be classified as imminently threatened within the State Ports Inlet Management AEC. The revised 
definition of “imminently threatened” would expand to allow a qualified person meeting applicable 
State occupational licensing requirements to certify that a frontal or primary dune, structure or 
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infrastructure would be threatened within six months due to erosion, based on specified rates of 
erosion within a 30-day time period.  

• The use standards within the new AEC would also allow local governments and state agencies to 
utilize larger geotextile sand tubes rather than smaller individual sandbags (see Figure 1).   

 
Figure 1.    A single geotextile tube vs. a standard sandbag revetment.  

 
 Image sources: www.tencategeotube.com & DCM  

 
• Finally, the use standards for the new AEC designation would allow small-scale non-essential 

development that was also allowed under the former Inlet Hazard Area designation prior to the 
removal of these areas from the Inlet Hazard AEC via legislation.  

• The overall sandbag structure size limit, other structure setbacks and all other use standards 
currently in place would still apply.   

 

https://www.tencategeotube.com/en/solutions/marine-structure
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Figure 2. 

.. 
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Figure 3. 

  
 

 

Figure . 
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Figure 5. 

 

COSTS OR NEUTRAL IMPACTS  
 
The CRC currently offers property owners the ability to install sandbags for temporary erosion control 
once their structure becomes imminently threatened, which is defined as the foundation or septic system 
being located less than 20 feet away from the erosion scarp (steep ridge). Local governments and state  
agencies can also install sandbags to protect threatened infrastructure and roads. In the period from 1996-
2017, DCM permitted two sandbag structures on Caswell Beach, 15 sandbag structures on Bald Head 
Island, and no sandbag structures adjacent to Beaufort Inlet. Both Caswell Beach permits were issued to 
NCDOT to protect the roadway. On Bald Head Island, five of the permits were issued to the Village of 
Bald Head Island to protect roadways and infrastructure; the remaining permits were issued to private 
property owners. Over the most recent 10-year period from 2008 through 2017, DCM only issued one 
sand bag permit authorization to the Village Bald Head Island. This authorization entailed a minor 
modification of an existing permit and was issued via a variance from the Coastal Resources 
Commission’s rules. The variance allowed construction of the sandbag structure at greater dimensions 
than allowed under the current rules. It is believed that all of the permitted structures from 1996 through 
2017 still remain on the beach in 2018 and are currently covered with sand.    
 
Because the proposed amendments will make more areas eligible for sandbags due to the broadened 
definition of imminently threatened, the number of permits issued may increase, but any attempt to 
estimate a number of permits by the division would be speculative since the action would be dependent 
upon erosion events and the intentions of local governments.  However, due to the low number of 
sandbag permits issued in recent years, a significant increase in applications is not expected. The 
application fee for a sandbag permit is $400, and a minor modification to an active major permit costs 
$100. Based on the one permit modification for sandbags issued within the proposed AEC over the past 
10 years, DCM received $100 in permit fees for the minor modification to an active major permit.  DCM 
does not foresee any substantial changes in permit fees due to this rule change. 
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 Department of Transportation  
 
Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments to 7H.0304 and 7H .0309 
& 7H .0313 will not significantly affect environmental permitting for the NC Department of 
Transportation (NCDOT). The primary benefit applicable to NCDOT is greater flexibility in protecting 
the roadway (through the use of “geotubes”) in Caswell Beach should it again become threatened by 
erosion. NCDOT therefore is not expected to experience any negative fiscal impacts associated with the 
proposed rule amendments and may benefit to an unquantified extent.  
 
 
 
 
 
 

Figure 6. Sandbag structures adjacent to Cape Fear River 
Inlet.  Some structures were permitted prior to 1996. 
Only one permit authorization for sandbags has been 
issued since 2008.    
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Local Government  
 
Local governments within the AEC limits are expected to benefit from the increased flexibility in 
protecting structures and infrastructure through the use of “geotubes’, expanded definition of imminently 
threatened and the ability to use sandbags to protect dunes. While the proposed amendments are not 
expected to affect local government revenues or expenditures significantly, the ability to protect frontal 
and primary dunes prior to infrastructure being directly threatened will allow them to act more proactively 
to protect property and dune habitat, which may in turn serve to reduce damage to infrastructure. 
However, any attempt to quantify the benefit would be speculative since the action would be dependent 
upon erosion events and the intentions of local governments. 
 
Private Property Owners  
 
It is not anticipated that the proposed action will result in direct costs to private property owners as the 
ability to receive permits for the construction of ‘geotube” revetments will be limited to local 
governments and state agencies.  
 
Division of Coastal Management  
 
DCM does not anticipate that the proposed action will significantly increase operating cost over what is 
currently required for permitting, inspecting, and ensuring compliance of sandbag structures. The DCM 
does not anticipate any significant changes in permitting receipts due to the proposed action. The State 
Ports Inlet Management AEC boundaries fall within the current Ocean Hazard designation and therefore 
will not result in an increase in jurisdictional areas.  
  
 
BENEFITS  
 
Local Governments  
 
The cost to install a standard sandbag structure at a height of 6’ and maximum base width of 20’ is 
approximately $425 per linear foot utilizing individual bags (standard size of 5’ x 15’). A single 6’-8’ 
diameter geotextile tube is estimated to cost approximately $325/linear foot. The estimated cost to install 
a similarly sized structure out of larger geotextile tubes (i.e. “geotubes”) at similar dimensions is 
approximately $975/linear foot, assuming a structure composed of three geotextile tubes.  A single 6-8’ 
diameter tube could feasibly be used to provide some level of shoreline protection. However, geotubes 
can also be constructed to client-specified dimensions, so the estimate of $975/linear foot for a larger 
revetment could be reduced through construction of one or two larger geotubes with a greater base width. 
Ultimately, the geotube revetment design would be left to the local government, provided they fell within 
the overall allowable size limits, and cost therefore cost is variable with the design. For purposes of this 
analysis, any reference to a single geotube assumes a 6’-8’ diameter structure at a cost of $325/linear foot.  
 

  Standard Sandbags   A single geotube  Three geotubes 
170’ revetment length $72,250 $55,250 $165,750 
350’ revetment length $148,750 $113,750 $341,250 
750’ revetment length $318,750 $243,750 $731,250 
950’ revetment length $403,750 $308,750 $926,250 

 
Table 1. Estimated costs of standard revetment lengths based on length and structure composition.  
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Based on historical permits issued to local governments in the Cape Fear area- the length of permitted 
sandbag revetments ranged from 170’ to 950’ in length, with an average length of 350’. Using these 
dimensions, the cost savings to local governments could range from $17,000- $95,000 if a single span of 
geotubes were used instead of typical individual sandbags and would amount to approximately $35,000 
for the average size revetment length.  While the cost escalates over that of a standard sandbag revetment 
if three geotubes are used, there is no mandate in the proposed rules requiring a larger geotube structure, 
nor to use geotubes over the smaller, standard-sized sandbags.  
  
Private Property Owners  
 
Assuming the typical width of a privately-owned oceanfront lot to be 75-100 feet, if sandbag structures 
were to span the entire width of the lot, the typical installation cost will be about $31,875-$42,500. 
Because the proposed use standards would allow local and state agencies to protect dunes, structures and 
infrastructure, these costs, if entirely born by the local government, could in turn result in savings to 
individual property owners by also serving protection of their properties. While property owners may not 
recognize the full extent of these savings if the full costs were assessed to the property owners by the 
local government, the property owner could still experience a savings of $7,500-$1,000 if a single 
geotube were used instead of standard-sized sandbags.     
 
NC Department of Transportation  
 
Pursuant to G.S. 150B-21.4, the agency reports that the proposed amendments to 7H .0304, 7H .0309 and 
7H .0313 will not significantly affect environmental permitting for NCDOT. Again, the changes primarily 
allow NCDOT greater flexibility to use geotextile tubes to protect Caswell Beach Road, should it become 
threatened, or protect the adjacent frontal dunes, which could thereby result in an unquantified cost 
savings.    
 
Division of Coastal Management  
 
The proposed rules are not expected to significantly affect the Division of Coastal Management. DCM 
could potentially benefit by the ability to spend less time on sandbag compliance and enforcement, and 
more time on other agency tasks. However, the fiscal benefit of this rule change to DCM cannot be 
quantified and is expected to be negligible.   
 
State Government 
 
The proposed rules are not expected to significantly affect other state agencies. The Department of 
Natural and Cultural Resources could potentially benefit by the ability to utilize geotextile tubes instead 
of sandbags should they want to protect the Ft. Macon State Park property. However, due to numerous 
unknown factors, the fiscal benefit of this rule change to DCM cannot be quantified and is expected to be 
negligible.   
 
Other potential cost benefits that might result from the proposed changes include the reduced loss of 
property and protection of dune habitat. These types of costs are not readily quantifiable.    
 
 
COST/BENEFIT SUMMARY  
The greatest benefit of the proposed rule changes would be the greater flexibility allowed to local 
governments and state agencies in protecting frontal and primary dunes, structures, and infrastructure.   
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The quantified costs and benefits from these proposed rule changes do not exceed $1,000,000 annually. 
Table 2 summarizes the range of estimated costs and benefits of this action. Benefits conferred to local 
governments are due to the lower cost of geotextile tube sandbag revetments compared to construction 
using traditional individual sandbags. Private property owners may benefit if local governments construct 
sandbag revetments to protect the frontal dune and thereby eliminate the need for private property owners 
to protect their property.  
 
 
 

 Benefit Cost Substantial Impact 
Private Citizens $7,500-$42,500  No 
Local Government $17,000- $95,000  No 
NCDOT Unquantified None Known. No 
State Government Unquantified  No 
Federal Government Unquantified  No 
TOTAL $24,500-$137,500  No 

 
Table 2. Estimated benefits of proposed rule changes.  
 
There are no quantified costs or substantial impacts attributed to the proposed new AEC and rule changes.  
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Proposed Amendments to 15 NCAC 7H .0304; 7H .0309; 7H .0313  
State Ports Inlet Management Areas of Environmental Concern 
 
15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS   
The ocean hazard AECs contain all of the following areas: 
 

(1) Ocean Erodible Area.  This is the area where there exists a substantial possibility of excessive 
erosion and significant shoreline fluctuation.  The oceanward boundary of this area is the mean low 
water line.  The landward extent of this area is the distance landward from the first line of stable and 
natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line established by 
multiplying the long-term annual erosion rate times 90; provided that, where there has been no 
long-term erosion or the rate is less than two feet per year, this distance shall be set at 120 feet 
landward from the first line of stable and natural vegetation.  For the purposes of this Rule, the 
erosion rates are the long-term average based on available historical data. The current long-term 
average erosion rate data for each segment of the North Carolina coast is depicted on maps entitled 
“2011 Long-Term Average Annual Shoreline Rate Update” and approved by the Coastal Resources 
Commission on May 5, 2011 (except as such rates may be varied in individual contested cases or in 
declaratory or interpretive rulings).  In all cases, the rate of shoreline change shall be no less than 
two feet of erosion per year. The maps are available without cost from any Local Permit Officer or 
the Division of Coastal Management on the internet at http://www.nccoastalmanagement.net. 

 
(2) Inlet Hazard Area.  The inlet hazard areas are natural-hazard areas that are especially vulnerable to 

erosion, flooding, and other adverse effects of sand, wind, and water because of their proximity to 
dynamic ocean inlets.  This area extends landward from the mean low water line a distance sufficient 
to encompass that area within which the inlet migrates, based on statistical analysis, and shall 
consider such factors as previous inlet territory, structurally weak areas near the inlet, and external 
influences such as jetties and channelization.  The areas on the maps identified as suggested Inlet 
Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and 
Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J. 
Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard 
Areas, except for: 
(a) the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the Bald 

Head Island marina entrance channel; and 
(b) the former location of Mad Inlet, which closed in 1997. 
(a) the location of a former inlet which has been closed for at least 15 years, 
(b) inlets that due to shoreline migration, no longer include the current location of the inlet,  
(c) inlets providing access to a State Port via a channel maintained by the United States 

Army Corps of Engineers. 
In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas and in 
no case shall the width of the inlet hazard area be less than the width of the adjacent ocean erodible 
area.  This report is available for inspection at the Department of Environmental Quality, Division 
of Coastal Management, 400 Commerce Avenue, Morehead City, North Carolina or at the website 
referenced in Item (1) of this Rule. Photocopies are available at no charge. 
 

(3) Unvegetated Beach Area.  Beach areas within the Ocean Hazard Area where no stable and natural 
vegetation is present may be designated as an Unvegetated Beach Area Areas on either a permanent 
or temporary basis as follows: 

 (a) An area appropriate for permanent designation as an Unvegetated Beach Area is a dynamic 
area that is subject to rapid unpredictable landform change due to wind and wave action.  
The areas in this category shall be designated following studies by the Division of Coastal 
Management. These areas shall be designated on maps approved by the Coastal Resources 

http://www.nccoastalmanagement.net/
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Commission and available without cost from any Local Permit Officer or the Division of 
Coastal Management on the internet at the website referenced in Item (1) of this Rule. 

  
 (b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event 

may be designated by the Coastal Resources Commission as an Unvegetated Beach Area 
for a specific period of time, or until the vegetation has re-established in accordance with 
15A NCAC 07H .0305(a)(5). At the expiration of the time specified or the re-establishment 
of the vegetation, the area shall return to its pre-storm designation. 

   
(4)   State Ports Inlet Management Area. These are areas adjacent to and within Beaufort Inlet and the 

mouth of the Cape Fear River, providing access to a State Port via a channel maintained by the 
United States Army Corps of Engineers. These areas are unique due to the influence of federally-
maintained channels, and the critical nature of maintaining shipping access to North Carolina’s State 
Ports. These areas may require specific management strategies not warranted at other inlets to 
address erosion and shoreline stabilization. State Ports Inlet Management Areas shall extend from 
the mean low water line landward as designated on maps approved by the Coastal Resources 
Commission and available without cost from the Division of Coastal Management, and on the 
internet at the website referenced in Sub-item(1)(a) of this Rule. 

 
 
15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: EXCEPTIONS 
(a) The following types of development shall be permitted seaward of the oceanfront setback requirements of Rule 
.0306(a) of the Subchapter if all other provisions of this Subchapter and other state and local regulations are met: 

(1) campsites; 
(2) driveways and parking areas with clay, packed sand or gravel; 
(3) elevated decks not exceeding a footprint of 500 square feet; 
(4) beach accessways consistent with Rule .0308(c) of this Subchapter; 
(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 
(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed 
sand or gravel, and a footprint of 200 square feet or less; 
(7) temporary amusement stands; 
(8) sand fences; and 
(9) swimming pools. 

In all cases, this development shall be permitted only if it is landward of the vegetation line or static vegetation line, 
whichever is applicable; involves no alteration or removal of primary or frontal dunes which would compromise the 
integrity of the dune as a protective landform or the dune vegetation; has overwalks to protect any existing dunes; is 
not essential to the continued existence or use of an associated principal development; is not required to satisfy 
minimum requirements of local zoning, subdivision or health regulations; and meets all other non-setback 
requirements of this Subchapter. 
 
(b) Where application of the oceanfront setback requirements of Rule .0306(a) of this Subchapter would preclude 
placement of permanent substantial structures on lots existing as of June 1, 1979, buildings shall be permitted 
seaward of the applicable setback line in ocean erodible areas and State Ports Inlet Management Areas, but not inlet 
hazard areas or unvegetated beach areas, if each of the following conditions are met: 

(1) The development is set back from the ocean the maximum feasible distance possible on the existing lot 
and the development is designed to minimize encroachment into the setback area; 
(2) The development is at least 60 feet landward of the vegetation line or static vegetation line, whichever 
is applicable; 
(3) The development is not located on or in front of a frontal dune, but is entirely behind the landward toe 
of the frontal dune; 
(4) The development incorporates each of the following design standards, which are in addition to those 
required by Rule .0308(d) of this Subchapter. 

(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea level; 
(B) The footprint of the structure shall be no more than 1,000 square feet, and the total floor area 
of the structure shall be no more than 2,000 square feet. For the purpose of this Section, roof 
covered decks and porches that are structurally attached shall be included in the calculation of 
footprint;  
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(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel except in 
those cases where the development does not abut the ocean and is located landward of a 
paved public street or highway currently in use. In those cases concrete, asphalt or turfstone 
may also be used; 
 
(D) No portion of a building’s total floor area, including elevated portions that are cantilevered, 
knee braced or otherwise extended beyond the support of pilings or footings, may extend 
oceanward of the total floor area of the landward-most adjacent building. When the geometry 
or orientation of a lot precludes the placement of a building in line with the landward most 
adjacent structure of similar use, an average line of construction shall be determined by the 
Division of Coastal Management on a case-by-case basis in order to determine an ocean 
hazard setback that is landward of the vegetation line, static vegetation line or measurement 
line, whichever is applicable, a distance no less than 60 feet. 

(5) All other provisions of this Subchapter and other state and local regulations are met. If the 
development is to be serviced by an on-site waste disposal system, a copy of a valid permit for such a 
system shall be submitted as part of the CAMA permit application. 
 

(c) Reconfiguration and development of lots and projects that have a grandfather status under Paragraph (b) of this 
Rule shall be allowed provided that the following conditions are met: 

(1) Development is setback from the first line of stable natural vegetation a distance no less than that 
required by the applicable exception; 
(2) Reconfiguration shall not result in an increase in the number of buildable lots within the Ocean Hazard 
AEC or have other adverse environmental consequences. For the purposes of this Rule, an existing lot is a 
lot or tract of land which, as of June 1, 1979, is specifically described in a recorded plat and which cannot 
be enlarged by combining the lot or tract of land with a contiguous lot(s) or tract(s) of land under the same 
ownership. The footprint is defined as the greatest exterior dimensions of the structure, including 
covered decks, porches, and stairways, when extended to ground level. 

(d) The following types of water dependent development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local 
regulations are met: 

(1) piers providing public access; and 
(2) maintenance and replacement of existing state-owned bridges and causeways and accessways to such 
bridges. 

(e) Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of the 
following conditions is met: 

(1) The ocean pier provides public access for fishing and other recreational purposes whether on a 
commercial, public, or nonprofit basis; 
(2) Commercial, non-water dependent uses of the ocean pier and associated pier house shall be limited to 
restaurants and retail services. Residential uses, lodging, and parking areas shall be prohibited; 
(3) The pier house shall be limited to a maximum of two stories; 
(4) A new pier house shall not exceed a footprint of 5,000 square feet and shall be located landward of 
mean high water; 
(5) A replacement pier house may be rebuilt not to exceed its most recent footprint or a footprint of 5,000 
square feet, whichever is larger; 
(6) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and 
(7) If the pier has been destroyed or rendered unusable, replacement or expansion of the associated pier 
house shall be permitted only if the pier is being replaced and returned to its original function. 

(f) In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential 
development that does not induce further growth in the Ocean Hazard Area, such as the construction of single family 
piers and small scale erosion control measures that do not interfere with natural oceanfront processes, shall be 
permitted on those nonoceanfront portions of shoreline that exhibit features characteristic of an Estuarine Shoreline. 
Such features include the presence of wetland vegetation, and lower wave energy and erosion rates than in the 
adjoining Ocean Erodible Area. Such development shall be permitted under the standards set out in Rule .0208 of 
this Subchapter. For the purpose of this Rule, small scale is defined as those projects which are eligible for 
authorization under 15A NCAC 07H .1100, .1200 and 07K .0203. 
(g) Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be permitted 
provided that each of the following conditions is met: 



15 
 

 
(1) The transmission lines are buried under the ocean beach, nearshore area, and primary and frontal 
dunes, all as defined in Rule 07H .0305, in such a manner so as to ensure that the placement of the 
transmission lines involves no alteration or removal of the primary or frontal dunes; and 
(2) The design and placement of the transmission lines shall be performed in a manner so as not to 
endanger the public or the public's use of the beach.    

15A NCAC 07H .0313 USE STANDARDS FOR STATE PORTS INLET MANAGEMENT AREAS 
Development within State Ports Inlet Management areas, as defined by Rule .0304 of this Section, shall be permitted 
in accordance with the following standards: 

(a) All development in the State Ports Inlet Management Areas shall be set back from the first line of 
stable and natural vegetation, static vegetation line, or measurement line at a distance in accordance 
with 15A NCAC 7H .0306(a)(5), except for development exempted under 15A NCAC 7H .0309. 

(b) Notwithstanding the use standards for temporary erosion control structures described in 15A NCAC 
7H .0308(a)(2), a local or state government may apply for a permit to seek protection of an imminently 
threatened frontal or primary dune, public and private structures and/or infrastructure within a State 
Ports Inlet Management Area. For the purpose of this rule, a frontal or primary dune, structure, or 
infrastructure shall be considered imminently threatened in a State Ports Inlet Management Area if: 

(1) its foundation, septic system, right-of-way in the case of roads, or waterward toe of dune is 
less than 20 feet away from the erosion scarp; or 

(2) site conditions, such as flat beach profile or accelerated erosion, increase the risk of imminent 
damage to the structure as determined by the Director of the Division of Coastal 
Management; or 

(3) the frontal or primary dune or infrastructure will be imminently threatened within six (6) 
months as certified by persons meeting applicable State occupational licensing requirements; 
or 

(4) the rate of erosion from the erosion scarp or shoreline within 100 feet of the infrastructure, 
structure, frontal or primary dune was greater than 20 feet over the preceding 30 days.  

Permit applications to protect property where no structures are imminently threatened require 
consultation with the US Army Corps of Engineers. 

(c) Temporary erosion control structures constructed by a local or state government shall have a base 
width not exceeding 20 feet, and a height not to exceed six feet. Individual sandbags shall be tan in 
color and be a minimum of three feet wide and seven feet in length when measured flat.  

(d) Established common-law and statutory public rights of access to the public trust lands and waters in 
State Ports Inlet Management Areas shall not be eliminated or restricted. Development shall not 
encroach upon public accessways nor shall it limit the intended use of the accessways; 

(e) Except where inconsistent with the above standards, all other rules in this Subchapter pertaining to 
development in the ocean hazard areas shall be applied to development within the State Ports Inlet 
Management Areas. 

(f) In addition to the types of development excepted under Rule .0309 of this Section, small scale, non-
essential development that does not induce further growth in the State Ports Inlet Management Areas, 
such as the construction of single-family piers and small scale erosion control measures that do not 
interfere with natural inlet movement, may be permitted on those portions of shoreline within a 
designated State Ports Inlet Management Area that exhibit features characteristic of Estuarine 
Shoreline. Such features include the presence of wetland vegetation, lower wave energy, and lower 
erosion rates than in the adjoining Ocean Erodible Area. Such development shall be permitted under 
the standards set out in Rule .0208 of this Subchapter. For the purpose of this Rule, small scale is 
defined as those projects which are eligible for authorization under 15A NCAC 7H .1100, and.1200. 

 
 

 
 
 



 
 

 
 
 

 
 
 
 

 

 

November 15, 2018 
 

MEMORANDUM         CRC-18-28 
 
TO: Coastal Resources Commission 

FROM: Ken Richardson, Shoreline Management Specialist 

SUBJECT: Town of Oak Island Development Line Amendment Request 

 
Background: 
 
On April 1, 2016, the Commission’s rules were amended to allow oceanfront communities with 
large-scale beach nourishment or inlet relocation projects to establish a “Development Line” as an 
alternative to the Static Vegetation Line Exception. Some will recall that a static vegetation line 
represents the vegetation line that existed just prior to a community’s initial large-scale beach 
nourishment project and must be used for measuring oceanfront construction setbacks.  A 
Development Line is established by a local government to represent the seaward-most allowable 
location of oceanfront development, provided the development can meet the setback measured 
from the first line of stable and natural vegetation. Under the CRC’s Development Line Rule, 
buildings and accessory structures could potentially move seaward up to the approved 
Development Line if minimum setbacks are met. Local governments are required to request 
approval for a Development Line, or any subsequent amendments from the Commission according 
to the procedures outlined in 15A NCAC 7J. 1300. 
 
To receive the CRC’s approval for a Development Line, the petitioner shall establish the 
Development Line using on-ground observation and survey, or aerial imagery along the 
community’s oceanfront jurisdiction or legal boundary. The proposed Development Line must 
extend the full length of the large-scale beach nourishment project area (length of static vegetation 
line) and may extend beyond the boundaries of the large-scale project to include the entire 
oceanfront jurisdiction or legal boundary of the petitioner. In establishing the Development Line, 
an adjacent neighbor sight-line approach is to be utilized, resulting in an average line of structures.  
In areas where the seaward edge of existing development is not linear, the Development Line may 
be determining by average line of construction on a case-by-case basis.  In no case shall the 
Development Line be established seaward of the most seaward structure within the petitioner’s 
oceanfront jurisdiction.  
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Once adopted, the petitioner shall then submit the following to the Director of the Division Coastal 
Management in accordance with CRC’s rules (15A NCAC 07J. 1300): 
 

1. A detailed survey of the Development Line; to also include the Static Vegetation Line 
2. Copy of local regulations/ordinances associated with the Development Line 
3. Record of local adoption of the Development Line by the petitioner 

 
On June 14, 2016, the Town of Oak Island adopted the town’s Development Line into their 
ordinances, and on September 14, 2016, the Town of Oak Island presented their proposed 
Development Line to the CRC and was unanimously approved by the Commission. 
 
Town of Oak Island Development Line Amendment Request: 
 
The Town is now requesting the CRC approval to amend a segment of their existing Development 
Line.  This segment is located at the Town’s eastern boundary (adjacent to the Town of Caswell 
Beach) and is approximately 1,200 feet (0.23 mile) in length (see Figure 1 and attached supporting 
information). 
 
Summary of Staff Review: 
 
Staff have reviewed all information submitted by the petitioner and have determined that all 
required supporting information and documentation have been submitted and is attached for the 
Commission’s consideration at the upcoming meeting in Ocean Isle. 
 
By staff’s analysis, the proposed amendment is on average 76 feet oceanward of the Town’s 
current Development Line, and based on observations measured at existing structures, the 
proposed amendment could potentially allow seaward movement of structures between 12 and 131 
feet (see Figure 2). 
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Figure 1. Town of Oak Island's Proposed Development Line Amendment (green line). 
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Figure 2. This map was prepared by DCM and illustrates the Town's existing Development 
Line (yellow) and proposed amendment (red).  Oceanward movement ranges from 
approximately 12 feet to 131 feet (average 76 feet).   
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ATTACHMENT A: CRC DEVELOPMENT LINE PROCEDURES RULES (15A NCAC 07J 
.1300). 
 
ATTACHMENT B: TOWN OF OAK ISLAND E-MAIL REQUESTING THE CRC’S 
APPROVAL OF THE TOWN’S DEVELOPMENT LINE. 
 
ATTACHMENT C: TOWN OF OAK ISLAND PLANNING BOARD STATEMENT OF 
CONSISTENCY AND ZONING RECOMMENDATION. 
 
ATTACHMENT D: TOWN OF OAK ISLAND TOWN COUNCIL STATEMENT OF 
CONSISTENCY AND ZONING RECOMMENDATION. 
 
ATTACHMENT E: TOWN OF OAK ISLAND TOWN COUNCIL AGENDA (INCLUDES 
MAP SHOWN AND APPROVED). 
 
ATTACHMENT F: TOWN COUNCIL ACTIONS REPORT.  
 
ATTACHMENT G: TOWN COUNCIL APPROVED MINUTES.  
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Attachment A: CRC DEVELOPMENT LINE PROCEDURES RULES (15A 
NCAC 07J .1300). 
 
 

SECTION .1300 – DEVELOPMENT LINE PROCEDURES 
 
15A NCAC 07J .1301 REQUESTING THE DEVELOPMENT LINE 
(a)  Any local government, group of local governments involved in a regional beach fill project, or qualified owner's 
association with territorial jurisdiction over an area that is subject to ocean hazard area setbacks pursuant to 15A 
NCAC 07H .0305 may petition the Coastal Resources Commission for a Development Line for the purpose of siting 
oceanfront development in accordance with the provisions of this Section. A "qualified owner's association" is an 
owner's association, as defined in G.S. 47F-1-103(3), that has authority to approve the locations of structures on lots 
within the territorial jurisdiction of the association and has jurisdiction over at least one mile of ocean shoreline. 
(b)  A Development Line request shall apply to the entire large-scale project area as defined in 15A NCAC 07H 
.0305(a)(7) and, at the petitioner's request, may be extended to include the entire oceanfront jurisdiction or legal 
boundary of the petitioner. 
(c)  In determining where to position a requested Development Line, the petitioner shall use an adjacent neighbor 
sight-line approach, resulting in an average line of structures. In areas where the seaward edge of existing development 
is not linear, the petitioner may determine an average line of construction on a case-by-case basis. In no case shall a 
Development Line be established seaward of the most seaward structure within the petitioner's oceanfront jurisdiction. 
(d)  An existing structure that is oceanward of an approved Development Line may remain in place until damaged 
greater than 50 percent in accordance with Rule .0210 of this Subchapter. At that time it may only be replaced landward 
of the Development Line and shall meet the applicable ocean hazard setback requirements as defined in 15A NCAC 
07H .0306(a). 
(e)  A request for a Development Line or amendment shall be made in writing by the petitioner and submitted to the 
CRC by sending the written request to the Director of the Division of Coastal Management. A complete request shall 
include the following: 

(1) A detailed survey of the Development Line using on-ground observation and survey or aerial 
imagery along the oceanfront jurisdiction or legal boundary, including; 
(A) The Development Line, static vegetation line, mean high water line, and any other 

information necessary for a review of the petitioner's proposed Development Line, such as 
a pre-nourishment project mean high water line, local ordinances, or easements; and 

(B) Surveyed Development Line spatial data in a geographic information systems (GIS) format 
referencing North Carolina State Plane North American Datum 83 US Survey Foot, to 
include Federal Geographic Data Committee (FGDC) compliant metadata; 

(2) All local regulations associated with the Development Line; 
(3) A record of local adoption of the Development Line by the petitioner; and 
(4) Documentation of incorporation of a Development Line into local ordinances or rules and 

regulations of an owner's association. 
(f)  Once a Development Line is approved by the Coastal Resources Commission, only the petitioner may request a 
change or reestablishment of the position of the Development Line. 
(g)  A Development Line request shall be submitted to the Director of the Division of Coastal Management, 400 
Commerce Avenue, Morehead City, NC 28557. Written acknowledgement of the receipt of a completed Development 
Line request, including notification of the date of the meeting at which the request will be considered by the Coastal 
Resources Commission, shall be provided to the petitioner by the Division of Coastal Management. 
(h)  The Coastal Resources Commission shall consider a Development Line request no later than the second scheduled 
meeting following the date of receipt of a complete request by the Division of Coastal Management, unless the 
petitioner and the Division of Coastal Management agree upon a later date. 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124; 

Eff. April 1, 2016; 
Amended Eff. September 1, 2017. 
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15A NCAC 07J .1302 PROCEDURES FOR APPROVING THE DEVELOPMENT LINE 
(a)  At the meeting that the Development Line request is considered by the Coastal Resources Commission, the 
following shall occur: 

(1) A representative for the petitioner shall orally present the request described in Rule .1301 of this 
Section. The Chairman of the Coastal Resources Commission may limit the time allowed for oral 
presentations based upon the number of speakers wishing to present. 

(2) Additional persons may provide written or oral comments relevant to the Development Line request. 
The Chairman of the Coastal Resources Commission may limit the time allowed for oral comments 
based upon the number of speakers wishing to speak. 

(b)  The Coastal Resources Commission shall approve a Development Line request if the request contains the 
information required and meets the standards set forth in Rule .1301 of this Section. 
(c)  The final decision of the Coastal Resources Commission shall be made at the meeting at which the matter is heard 
or in no case later than the next scheduled meeting. The final decision shall be transmitted to the petitioner by 
registered mail within 10 business days following the meeting at which the decision is reached. 
(d)  The decision to authorize or deny a Development Line is a final agency decision and is subject to judicial review 
in accordance with G.S. 113A-123. 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-123; 113A-124; 

Eff. April 1, 2016. 
 
 
 
15A NCAC 07J .1303 LOCAL GOVERNMENTS AND COMMUNITIES WITH DEVELOPMENT 

LINES 
A list of Development Lines in place for petitioners and any conditions under which the Development Lines exist in 
accordance with 15A NCAC 07J .1300, including the date(s) the Development Lines were approved, shall be 
maintained by the Division of Coastal Management. The list of Development Lines shall be available for inspection 
at the Division of Coastal Management, 400 Commerce Avenue, Morehead City, NC  28557, during business hours 
or on the Division's website nccoastalmanagement.net. 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6), 113A-124; 

Eff. April 1, 2016. 
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ATTACHMENT B: TOWN OF OAK ISLAND E-MAIL REQUESTING THE 
CRC’S APPROVAL OF THE TOWN’S DEVELOPMENT LINE 
AMENDMENT. 
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ATTACHMENT C: TOWN OF OAK ISLAND PLANNING BOARD 
STATEMENT OF CONSISTENCY AND ZONING RECOMMENDATION. 
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ATTACHMENT D: TOWN OF OAK ISLAND TOWN COUNCIL 
STATEMENT OF CONSISTENCY AND ZONING RECOMMENDATION. 
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ATTACHMENT E: TOWN OF OAK ISLAND TOWN COUNCIL AGENDA. 
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ATTACHEMENT F: TOWN COUNCIL ACTIONS REPORT. 
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ATTACHMENT G: TOWN COUNCIL APPROVED MINUTES. 
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September 4, 2018 
 

MEMORANDUM         CRC-18-20 
 
TO: Coastal Resources Commission 

FROM: Ken Richardson, Shoreline Management Specialist 

SUBJECT: Ocean Erodible AEC and Setback Factor Update Study based on Long-term 

Average Annual Shoreline Change Rates 

 
Background 
 
Since 1980, the Division of Coastal Management has updated its oceanfront shoreline change rates 
approximately once every five years for calculating both oceanfront development setbacks 
(setback factors), and the landward boundary of the Ocean Erodible Area of Environmental 
Concern (15A NCAC 07H .0306 and 07H .0304).  The last update became effective on January 
31, 2013 and is now due to be updated. 
 
Additionally, shoreline change rates are required to be updated every five years to keep North 
Carolina compliant with Federal Emergency Management Administration (FEMA) guidelines for 
the Community Rating System (CRS).  This ensures that property owners in coastal communities 
that participate in the National Flood Insurance Program are eligible for fifty (50) additional CRS 
points, which can reduce insurance rates.  
 
The Commission setback rules are used to site oceanfront development based on the size of the 
structure.  In places where there is a high rate of erosion, buildings must be located farther from 
the shoreline than in places where there is less erosion.  The construction setback equation depicted 
in Table 1 is used to site oceanfront development and determine the extent of the CRC’s 
jurisdictional are for the Ocean Erodible Area of Environmental Concern (OEA) - the area where 
there is a substantial possibility of excessive shoreline erosion.  A minimum factor of two (2) is 
applied if the erosion rate is less than two feet per year (see Table 1). This method of siting 
oceanfront development was initially established by the Coastal Resources Commission (CRC) in 
1979. 



 

 
 

 
 
Table 1. This table demonstrates an example of minimum construction setback based on structure size 
and minimum setback factor of 2. 

Structure Size (square feet) Construction Setback Equation Minimum Setback (calculated using 
Setback Factor = 2 ft./yr.) 

Less than 5,000  30 x Setback Factor 60 
=>5,000 and < 10,000 60 x Setback Factor 120 
=>10,000 and < 20,000 65 x Setback Factor 130 
=>20,000 and < 40,000 70 x Setback Factor 140 
=>40,000 and < 60,000 75 x Setback Factor 150 
=>60,000 and < 80,000 80 x Setback Factor 160 
=>80,000 and < 100,000 85 x Setback Factor 170 
Greater than 100,000 90 x Setback Factor 180 

 
Overview of 2018 Shoreline Change Update Study 
 
Setback Factors are based on the average annual long-term shoreline change rates calculated using 
the end-point methodology. This technique of calculating shoreline change rates is consistent with 
earlier studies and the results can be compared to those from previous studies.  Applying the end-
point method to the 2018 update study used the earliest (1933-1962) and most current shoreline 
(2016) to calculate change rates by measuring distance between the two shorelines (shore-transect 
intersect) and dividing by time.  Raw shoreline change rates are statistically “smoothed and 
blocked” with neighboring transects to group adjacent shoreline segments that have similar rates 
into segments that can be assigned a single erosion rate.   A “segment” of shoreline is defined as a 
portion of beach with statistically similar erosion rates and a minimum length of approximately 
1,300 feet (400 meters).   The mean shoreline change rate for a segment of beach serves as the 
Ocean Hazard Area Setback Factor. 
 
The 2018 statewide mean shoreline change rate is equal to -2 feet per year (measured erosion), 
which is consistent with previous studies.  Although the 2018 calculated setback factors show 
similar trends compared to the overall average of all the past six studies (Table 2), there was a 
slight erosion rate increase for portions of the coastline north of Cape Lookout, resulting in an 
increase in the average statewide setback factor. More specifically, erosion rate increases were 
identified at those areas adjacent to inlets and capes, and along the National Seashore.  The 
following table illustrates a statewide comparison of shoreline length and setback factors for all 
six studies (1980-2018): 
 
  



 

 
 

Table 2. This table illustrates a comparison of oceanfront Setback Factors (SBF) that were calculated 
using long-term average annual shoreline change rates. Values show the length of shoreline (miles and 
%) for categorized setback factors (far-left column).  Total shoreline mileage is the length of shoreline 
analyzed and should not be interpreted as a “shrinking” or “expanding” shoreline.  Of the 304.5 miles, 2 
miles of shoreline was considered to have “no data,” meaning that only one shoreline was available. 

Erosion Rate 
Studies 2016 2011 2003 1992 1986  1980  

Miles (total) 304.5 307.4 312 300 237 245 

SBF = 2 175.1 
(57.5%) 

190.2 
(61.9%) 

193 
(62%) 

165 
(59%) 

144 
(61%) 

149 
(61%) 

SBF = 2.5 to 5 66.5 
(21.8%) 

62.1 
(20.2%) 

64 
(20%) 

54 
(19%) 

43 
(18%) 

52 
(21%) 

SBF = 5.5 to 8 38.2 
(12.6%) 

31.5 
(10.2%) 

28 
(9%) 

30 
(11% 

20 
(8%) 

22 
(9%) 

SBF > 8 22.6 
(7.4%) 

20.8 
(6.8%) 

27 
(9%) 

32 
(11%) 

22 
(9%) 

22 
(9%) 

 
 
Of the 304.5 miles of oceanfront shoreline analyzed, results show that approximately 69 percent 
of the shoreline is experiencing some degree of erosion, while 30 percent is accreting either due to 
beach nourishment or natural processes.  Of the eroding portions of shoreline, 22.7 percent is 
eroding at rates less than two feet per year, while 22.9 percent is eroding between two and five feet 
per year (Table 3). 
 
Table 3. This table illustrates a summary of length of shoreline (and percentage) and calculated shoreline 
change rates.  The first row shows approximately 92 miles of oceanfront shoreline with measured 
accretion; the second row shows approximately 210 miles with measured erosion; and then subsequent 
rows show a breakdown of erosion from the total length of shoreline with measured erosion (210 miles). 

Shoreline Change Rate Summary: Miles % 
Accretion (all) 91.6 30.1% 
Erosion (all) 209.5 68.8% 
       Erosion 2ft/Year or Less (>0, <=2) 69.3 22.7% 
       Erosion 2 to 5 Feet/Year (>2, <=5) 69.7 22.9% 
       Erosion 5 to 8 Feet Year (>5, <=8) 42.8 14.1% 
       Erosion More Than 8 Feet/Year 27.6 9.1% 
Data Gaps (missing shoreline segment) 1.9 0.6% 

 
 
Next Steps 
 
The 2018 update study report has been completed and is currently being reviewed by DCM staff 
and will be presented, along with the fiscal analysis, at the February 2019 CRC meeting.  Although 
there are no action items for the Commission to consider at this meeting, staff will seek the 
Commission’s approval in February is anticipated that updated setback factors will go into effect 
in the summer or fall of 2019. 
No action required at the November 2018 meeting. 



 

 
 

 
 
 
APPENDIX A: CRC Rules Pertaining to Oceanfront Shoreline Change Rates and 
Setback Factors  



 

 
 

Appendix A: CRC’s Rules Pertaining to Oceanfront Shoreline Change Rates and Setback 
Factors 
 
 
15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 
The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area where there exists a substantial possibility of excessive 
erosion and significant shoreline fluctuation.  The oceanward boundary of this area is the mean low 
water line.  The landward extent of this area is the distance landward from the first line of stable and 
natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line established by 
multiplying the long-term annual erosion rate times 90; provided that, where there has been no 
long-term erosion or the rate is less than two feet per year, this distance shall be set at 120 feet 
landward from the first line of stable natural vegetation.  For the purposes of this Rule, the erosion 
rates are the long-term average based on available historical data. The current long-term average 
erosion rate data for each segment of the North Carolina coast is depicted on maps entitled "2011 
Long-Term Average Annual Shoreline Rate Update" and approved by the Coastal Resources 
Commission on May 5, 2011 (except as such rates may be varied in individual contested cases or in 
declaratory or interpretive rulings).  In all cases, the rate of shoreline change shall be no less than 
two feet of erosion per year. The maps are available without cost from any Local Permit Officer or 
the Division of Coastal Management on the internet at http://www.nccoastalmanagement.net. 

(2) Inlet Hazard Area.  The inlet hazard areas are natural-hazard areas that are especially vulnerable to 
erosion, flooding, and other adverse effects of sand, wind, and water because of their proximity to 
dynamic ocean inlets.  This area extends landward from the mean low water line a distance sufficient 
to encompass that area within which the inlet migrates, based on statistical analysis, and shall 
consider such factors as previous inlet territory, structurally weak areas near the inlet, and external 
influences such as jetties and channelization.  The areas on the maps identified as suggested Inlet 
Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and 
Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J. 
Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard 
Areas, except for:  
(a) the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the Bald 

Head Island marina entrance channel; and 
(b) the former location of Mad Inlet, which closed in 1997. 

In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas 
and in no case shall the width of the inlet hazard area be less than the width of the adjacent 
ocean erodible area.  This report is available for inspection at the Department of 
Environmental Quality, Division of Coastal Management, 400 Commerce Avenue, 
Morehead City, North Carolina or at the website referenced in Item (1) of this Rule. 
Photocopies are available at no charge. 

(3) Unvegetated Beach Area.  Beach areas within the Ocean Hazard Area where no stable natural 
vegetation is present may be designated as an Unvegetated Beach Area on either a permanent or 
temporary basis as follows:  
(a) An area appropriate for permanent designation as an Unvegetated Beach Area is a dynamic 

area that is subject to rapid unpredictable landform change due to wind and wave action.  
The areas in this category shall be designated following studies by the Division of Coastal 
Management. These areas shall be designated on maps approved by the Coastal Resources 
Commission and available without cost from any Local Permit Officer or the Division of 
Coastal Management on the internet at the website referenced in Item (1) of this Rule. 

(b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event 
may be designated by the Coastal Resources Commission as an Unvegetated Beach Area 
for a specific period of time, or until the vegetation has re-established in accordance with 
15A NCAC 07H .0305(a)(5). At the expiration of the time specified or the re-establishment 
of the vegetation, the area shall return to its pre-storm designation. 

 
History Note: Authority G.S. 113A-107; 113A-107.1; 113A-113; 113A-124; 

Eff. September 9, 1977; 



 

 
 

Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985; 
Temporary Amendment Eff. October 10, 1996; 
Amended Eff. April 1, 1997; 
Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997; 
Temporary Amendment Eff. October 22, 1997; 
Amended Eff. July 1, 2016; September 1, 2015; May 1, 2014; February 1, 2013; January 1, 2010; 
February 1, 2006; October 1, 2004; April 1, 2004; August 1, 1998. 

 
 
15A NCAC 07h .0306 GENERAL USE STANDARDS FOR OCEAN HAZARD 
AREAS 
(a)  In order to protect life and property, all development not otherwise specifically exempted or allowed by law or 
elsewhere in the Coastal Resources Commission's rules shall be located according to whichever of the following is 
applicable: 

(1) The ocean hazard setback for development shall be measured in a landward direction from the 
vegetation line, the static vegetation line, or the measurement line, whichever is applicable. 

(2) In areas with a development line, the ocean hazard setback shall be set in accordance with 
Subparagraphs (a)(3) through (9) of this Rule. In no case shall new development be sited seaward 
of the development line. 

(3) In no case shall a development line be created or established on state owned lands or oceanward of 
the mean high water line or perpetual property easement line, whichever is more restrictive. 

(4) The ocean hazard setback shall be determined by both the size of development and the shoreline 
long term erosion rate as defined in Rule .0304 of this Section. "Development size" is defined by 
total floor area for structures and buildings or total area of footprint for development other than 
structures and buildings. Total floor area includes the following: 
(A) The total square footage of heated or air-conditioned living space; 
(B) The total square footage of parking elevated above ground level; and 
(C) The total square footage of non-heated or non-air-conditioned areas elevated above ground 

level, excluding attic space that is not designed to be load-bearing. 
Decks, roof-covered porches, and walkways shall not be included in the total floor area unless they 
are enclosed with material other than screen mesh or are being converted into an enclosed space 
with material other than screen mesh. 

(5) With the exception of those types of development defined in 15A NCAC 07H .0309, no 
development, including any portion of a building or structure, shall extend oceanward of the ocean 
hazard setback. This includes roof overhangs and elevated structural components that are 
cantilevered, knee braced, or otherwise extended beyond the support of pilings or footings. The 
ocean hazard setback shall be established based on the following criteria: 
(A) A building or other structure less than 5,000 square feet requires a minimum setback of 60 

feet or 30 times the shoreline erosion rate, whichever is greater; 
(B) A building or other structure greater than or equal to 5,000 square feet but less than 10,000 

square feet requires a minimum setback of 120 feet or 60 times the shoreline erosion rate, 
whichever is greater; 

(C) A building or other structure greater than or equal to 10,000 square feet but less than 20,000 
square feet requires a minimum setback of 130 feet or 65 times the shoreline erosion rate, 
whichever is greater; 

(D) A building or other structure greater than or equal to 20,000 square feet but less than 40,000 
square feet requires a minimum setback of 140 feet or 70 times the shoreline erosion rate, 
whichever is greater; 

(E) A building or other structure greater than or equal to 40,000 square feet but less than 60,000 
square feet requires a minimum setback of 150 feet or 75 times the shoreline erosion rate, 
whichever is greater; 

(F) A building or other structure greater than or equal to 60,000 square feet but less than 80,000 
square feet requires a minimum setback of 160 feet or 80 times the shoreline erosion rate, 
whichever is greater; 



 

 
 

(G) A building or other structure greater than or equal to 80,000 square feet but less than 
100,000 square feet requires a minimum setback of 170 feet or 85 times the shoreline 
erosion rate, whichever is greater; 

(H) A building or other structure greater than or equal to 100,000 square feet requires a 
minimum setback of 180 feet or 90 times the shoreline erosion rate, whichever is greater; 

(I) Infrastructure that is linear in nature, such as roads, bridges, pedestrian access such as 
boardwalks and sidewalks, and utilities providing for the transmission of electricity, water, 
telephone, cable television, data, storm water, and sewer requires a minimum setback of 
60 feet or 30 times the shoreline erosion rate, whichever is greater; 

(J) Parking lots greater than or equal to 5,000 square feet require a setback of 120 feet or 60 
times the shoreline erosion rate, whichever is greater; 

(K) Notwithstanding any other setback requirement of this Subparagraph, a building or other 
structure greater than or equal to 5,000 square feet in a community with a static line 
exception in accordance with 15A NCAC 07J .1200 requires a minimum setback of 120 
feet or 60 times the shoreline erosion rate in place at the time of permit issuance, whichever 
is greater. The setback shall be measured landward from either the static vegetation line, 
the vegetation line, or measurement line, whichever is farthest landward; and 

(L) Notwithstanding any other setback requirement of this Subparagraph, replacement of 
single-family or duplex residential structures with a total floor area greater than 5,000 
square feet, and commercial and multi-family residential structures with a total floor area 
no greater than 10,000 square feet, shall be allowed provided that the structure meets the 
following criteria: 
(i) the structure was originally constructed prior to August 11, 2009; 
(ii) the structure as replaced does not exceed the original footprint or square footage; 
(iii) it is not possible for the structure to be rebuilt in a location that meets the ocean 

hazard setback criteria required under Subparagraph (a)(5) of this Rule; 
(iv) the structure as replaced meets the minimum setback required under Part (a)(5)(A) 

of this Rule; and 
(v) the structure is rebuilt as far landward on the lot as feasible. 

(6) If a primary dune exists in the AEC on or landward of the lot where the development is proposed, 
the development shall be landward of the crest of the primary dune, the ocean hazard setback, or 
development line, whichever is farthest from vegetation line, static vegetation line, or measurement 
line, whichever is applicable. For existing lots, however, where setting the development landward 
of the crest of the primary dune would preclude any practical use of the lot, development may be 
located oceanward of the primary dune. In such cases, the development may be located landward of 
the ocean hazard setback, but shall not be located on or oceanward of a frontal dune or the 
development line. The words "existing lots" in this Rule shall mean a lot or tract of land that, as of 
June 1, 1979, is specifically described in a recorded plat and cannot be enlarged by combining the 
lot or tract of land with a contiguous lot or tract of land under the same ownership. 

(7) If no primary dune exists, but a frontal dune does exist in the AEC on or landward of the lot where 
the development is proposed, the development shall be set landward of the frontal dune, ocean 
hazard setback, or development line, whichever is farthest from the vegetation line, static vegetation 
line, or measurement line, whichever is applicable. 

(8) If neither a primary nor frontal dune exists in the AEC on or landward of the lot where development 
is proposed, the structure shall be landward of the ocean hazard setback or development line, 
whichever is more restrictive. 

(9) Structural additions or increases in the footprint or total floor area of a building or structure represent 
expansions to the total floor area and shall meet the setback requirements established in this Rule 
and 15A NCAC 07H .0309(a). New development landward of the applicable setback may be 
cosmetically, but shall not be structurally, attached to an existing structure that does not conform 
with current setback requirements. 

(10) Established common law and statutory public rights of access to and use of public trust lands and 
waters in ocean hazard areas shall not be eliminated or restricted. Development shall not encroach 
upon public accessways, nor shall it limit the intended use of the accessways. 

(11) Development setbacks in areas that have received large-scale beach fill as defined in 15A NCAC 
07H .0305 shall be measured landward from the static vegetation line as defined in this Section, 



 

 
 

unless a development line has been approved by the Coastal Resources Commission in accordance 
with 15A NCAC 07J .1300. 

(12) In order to allow for development landward of the large-scale beach fill project that cannot meet the 
setback requirements from the static vegetation line, but can or has the potential to meet the setback 
requirements from the vegetation line set forth in Subparagraphs (a)(1) and (a)(5) of this Rule, a 
local government, group of local governments involved in a regional beach fill project, or qualified 
"owners' association" as defined in G.S. 47F-1-103(3) that has the authority to approve the locations 
of structures on lots within the territorial jurisdiction of the association and has jurisdiction over at 
least one mile of ocean shoreline, may petition the Coastal Resources Commission for a "static line 
exception" in accordance with 15A NCAC 07J .1200. The static line exception shall apply to 
development of property that lies both within the jurisdictional boundary of the petitioner and the 
boundaries of the large-scale beach fill project. This static line exception shall also allow 
development greater than 5,000 square feet to use the setback provisions defined in Part (a)(5)(K) 
of this Rule in areas that lie within the jurisdictional boundary of the petitioner, and the boundaries 
of the large-scale beach fill project. If the request is approved, the Coastal Resources Commission 
shall allow development setbacks to be measured from a vegetation line that is oceanward of the 
static vegetation line under the following conditions: 
(A) Development meets all setback requirements from the vegetation line defined in 

Subparagraphs (a)(1) and (a)(5) of this Rule; 
(B) Development setbacks shall be calculated from the shoreline erosion rate in place at the 

time of permit issuance; 
(C) No portion of a building or structure, including roof overhangs and elevated portions that 

are cantilevered, knee braced, or otherwise extended beyond the support of pilings or 
footings, extends oceanward of the landward-most adjacent building or structure. When 
the configuration of a lot precludes the placement of a building or structure in line with the 
landward-most adjacent building or structure, an average line of construction shall be 
determined by the Division of Coastal Management on a case-by-case basis in order to 
determine an ocean hazard setback that is landward of the vegetation line, a distance no 
less than 30 times the shoreline erosion rate or 60 feet, whichever is greater; 

(D) With the exception of swimming pools, the development defined in Rule .0309(a) of this 
Section shall be allowed oceanward of the static vegetation line; and 

(E) Development shall not be eligible for the exception defined in Rule .0309(b) of this 
Section. 

(b)  No development shall be permitted that involves the removal or relocation of primary or frontal dune sand or 
vegetation thereon that would adversely affect the integrity of the dune. Other dunes within the ocean hazard area 
shall not be disturbed unless the development of the property is otherwise impracticable. Any disturbance of these 
other dunes shall be allowed only to the extent permitted by 15A NCAC 07H .0308(b). 
(c)  Development shall not cause irreversible damage to historic architectural or archaeological resources as 
documented by the local historic commission, the North Carolina Department of Natural and Cultural Resources, or 
the National Historical Registry. 
(d)  Development shall comply with minimum lot size and set back requirements established by local regulations. 
(e)  Mobile homes shall not be placed within the high hazard flood area unless they are within mobile home parks 
existing as of June 1, 1979. 
(f)  Development shall comply with the general management objective for ocean hazard areas set forth in 15A NCAC 
07H .0303. 
(g)  Development shall not interfere with legal access to, or use of, public resources, nor shall such development 
increase the risk of damage to public trust areas. 
(h)  Development proposals shall incorporate measures to avoid or minimize adverse impacts of the project. These 
measures shall be implemented at the applicant's expense and may include actions that: 

(1) minimize or avoid adverse impacts by limiting the magnitude or degree of the action; 
(2) restore the affected environment; or 
(3) compensate for the adverse impacts by replacing or providing substitute resources. 

(i)  Prior to the issuance of any permit for development in the ocean hazard AECs, there shall be a written 
acknowledgment from the applicant to the Division of Coastal Management that the applicant is aware of the risks 
associated with development in this hazardous area and the limited suitability of this area for permanent structures. 
The acknowledgement shall state that the Coastal Resources Commission does not guarantee the safety of the 
development and assumes no liability for future damage to the development. 



 

 
 

(j)  All relocation of structures shall require permit approval. Structures relocated with public funds shall comply with 
the applicable setback line and other applicable AEC rules. Structures, including septic tanks and other essential 
accessories, relocated entirely with non-public funds shall be relocated the maximum feasible distance landward of 
the present location. Septic tanks shall not be located oceanward of the primary structure. All relocation of structures 
shall meet all other applicable local and state rules. 
(k)  Permits shall include the condition that any structure shall be relocated or dismantled when it becomes imminently 
threatened by changes in shoreline configuration as defined in 15A NCAC 07H .0308(a)(2)(B). Any such structure 
shall be relocated or dismantled within two years of the time when it becomes imminently threatened, and in any case 
upon its collapse or subsidence. However, if natural shoreline recovery or beach fill takes place within two years of 
the time the structure becomes imminently threatened, so that the structure is no longer imminently threatened, then 
it need not be relocated or dismantled at that time. This permit condition shall not affect the permit holder's right to 
seek authorization of temporary protective measures allowed pursuant to 15A NCAC 07H .0308(a)(2). 
 
History Note: Authority G.S. 113A-107; 113A-113(b)(6); 113A-124; 

Eff. September 9, 1977; 
Amended Eff. December 1, 1991; March 1, 1988; September 1, 1986; December 1, 1985; 
RRC Objection due to ambiguity Eff. January 24, 1992; 
Amended Eff. March 1, 1992; 
RRC Objection due to ambiguity Eff. May 21, 1992; 
Amended Eff. February 1, 1993; October 1, 1992; June 19, 1992; 
RRC Objection due to ambiguity Eff. May 18, 1995; 
Amended Eff. August 11, 2009; April 1, 2007; November 1, 2004; June 27, 1995; 
Temporary Amendment Eff. January 3, 2013; 
Amended Eff. September 1, 2017; February 1, 2017; April 1, 2016; September 1, 2013. 

 
 
15A NCAC 07J .0210 REPLACEMENT OF EXISTING STRUCTURES 
Replacement of structures damaged or destroyed by natural elements, fire or normal deterioration is considered 
development and requires CAMA permits.  Replacement of structures shall be permitted if the replacements is 
consistent with current CRC rules.  Repair of structures damaged by natural elements, fire or normal deterioration is 
not considered development and shall not require CAMA permits.  The CRC shall use the following criteria to 
determine whether proposed work is considered repair or replacement. 

(1) NON-WATER DEPENDENT STRUCTURES.  Proposed work is considered replacement if the 
cost to do the work exceeds 50 percent of the market value of an existing structure immediately 
prior to the time of damage or the time of request.  Market value and costs are determined as follows: 
(a) Market value of the structure does not include the value of the land, value resulting from 

the location of the property, value of accessory structures, or value of other improvements 
located on the property. Market value of the structure shall be determined by the Division 
based upon information provided by the applicant using any of the following methods:  
(i) appraisal; 
(ii) replacement cost with depreciation for age of the structure and quality of 

construction; or 
(iii) tax assessed value. 

(b) The cost to do the work is the cost to return the structure to its pre-damaged condition, 
using labor and materials obtained at market prices, regardless of the actual cost incurred 
by the owner to restore the structure.  It shall include the costs of construction necessary to 
comply with local and state building codes and any improvements that the owner chooses 
to construct.  The cost shall be determined by the Division utilizing any or all of the 
following: 
(i) an estimate provided by a North Carolina licensed contractor qualified by license 

to provide an estimate or bid with respect to the proposed work;  
(ii) an insurance company's report itemizing the cost, excluding contents and 

accessory structures; or 
(iii) an estimate provided by the local building inspections office. 

(2) WATER DEPENDENT STRUCTURES.  The proposed work is considered replacement if it 
enlarges the existing structure.  The proposed work is also considered replacement if: 



 

 
 

(a) in the case of fixed docks, piers, platforms, boathouses, boatlifts, and free standing 
moorings, more than 50 percent of the framing and structural components (beams, girders, 
joists, stringers, or pilings) must be rebuilt in order to restore the structure to its pre-damage 
condition.  Water dependent structures that are structurally independent from the principal 
pier or dock, such as boatlifts or boathouses, are considered as separate structures for the 
purpose of this Rule; 

(b) in the case of boat ramps and floating structures such as docks, piers, platforms, and 
modular floating systems, more than 50 percent of the square feet area of the structure must 
be rebuilt in order to restore the structure to its pre-damage condition; 

(c) in the case of bulkheads, seawalls, groins, breakwaters, and revetments, more than 50 
percent of the linear footage of the structure must be rebuilt in order to restore the structure 
to its pre-damage condition. 

 
History Note: Authority G.S. 113A-103(5)b.5.; 113A-107(a),(b); 

Eff. July 1, 1990; 
Amended Eff. August 1, 2007. 

 
 
 



 
 

 
 
 

 
 
 
 

 

 

November 15, 2018 
 

MEMORANDUM         CRC-18-24 
 
TO: Coastal Resources Commission 

FROM: Ken Richardson, Shoreline Management Specialist 

SUBJECT: CRC Science Panel Inlet Hazard Area (IHA) Delineation Update 

Background: 
 
The establishment of Areas of Environmental Concern (AEC) is authorized under the NC Coastal 
Area Management Act (CAMA) of 1974 (NCGS 113A-100 et seq.) and forms the foundation of 
the North Carolina Coastal Resources Commission’s (CRC) permitting program for regulating 
coastal development. Specific rules defining three specific ocean hazard AECs appear in 15A 
NCAC 07H.0300: 1) Ocean Erodible, 2) Inlet Hazard, and 3) Unvegetated Beach AECs.  The inlet 
hazard area (IHA) AEC is defined in 15A NCAC 07H.0301(3) as locations that “are especially 
vulnerable to erosion, flooding and other adverse effects of sand, wind, and water because of their 
proximity to dynamic ocean inlets.”  
 
Unlike other CRC jurisdictional areas, IHA boundaries are defined in a report referenced in the 
CRC’s rules, 7H.0304(2). The current IHA boundaries correspond to maps originally developed 
by Priddy and Carraway (1978) for all the State’s then-active inlets. The report designating the 
IHA boundaries was adopted by the CRC in 1979, with minor amendments since that time. 
 
IHA boundaries in use today are based on statistical analysis (and to a lesser extent previous inlet 
location) of historical shoreline movement identified on multiple aerial photosets. In most cases, 
the statistical methods used in the 1978 study identified the landward-most shoreline position (99% 
confidence interval) projected to occur between 1978 and 1988. Originally, the Commission 
anticipated that these boundaries were to be updated at the end of the 1980s. However, due to a 
combination of factors, that update did not occur. 
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It was not until the late 1990s, after the CRC’s Science Panel on Coastal Hazards was formed, that 
the need to update IHAs became more of a focal point of discussion.  The following is a 
summarized timeline leading up to 2018: 
 
 

• 1998-1999: the newly-formed Science Panel recommended to the CRC that the IHAs were 
outdated and should be updated. The Science Panel recommended that DCM hire staff to 
work on inlet hazards data collection and analysis. 
 

• November 2002: DCM hired a Coastal Hazards GIS Specialist to support all oceanfront 
and inlet data collection, mapping, and analysis efforts. 
 

• 2004-2008: data collection and mapping in preparation for updating IHAs.  DCM worked 
extensively with the Science Panel to develop inlet delineation methodologies. 
 

• 2009: DCM synthesized data and study results into a report. 
 

• May & July 2010: DCM presented a proposed IHA boundary update to the CRC. 
 

• 2010-2012: Given the concern over the increased size of the proposed IHAs, there were 
many questions about IHA rules, and if “risk” was the same for all areas within the 
proposed IHAs. Because there were unanswered questions related to IHA development 
standards, in addition to several key issues consuming much of the Commission’s and 
Science Panel’s time (i.e., the terminal groin and oceanfront erosion rate update studies), 
the IHA boundary update was temporarily put on hold. 
 

• 2012: The General Assembly directed the CRC to study the feasibility of creating a new 
AEC for the lands adjacent to the mouth of the Cape Fear River. Session Law 2012-202 
required the CRC to consider the unique coastal morphologies and hydrographic conditions 
of the Cape Fear River region, and to determine if action is necessary to preserve, protect, 
and balance the economic and natural resources of this region through the elimination of 
current overlapping AECs by incorporating appropriate development standards into one 
single AEC unique to this location.  During this study, the CRC found that while the Cape 
Fear River inlet did present a unique set of challenges, other inlets may have similar issues. 
The Commission therefore decided to undertake a comprehensive review of inlet-related 
issues and with the expectation of developing additional management tools that would 
allow the CRC to more proactively address the issues confronted by local governments in 
these dynamic areas. 
 



 

3 
 

• February 2014: The CRC asked the Science Panel to review a recommendation to remove 
IHA status from Mad Inlet, which had been naturally closed for some time.  From this 
effort, the Panel made two recommendations that were presented to the CRC: 1) Mad Inlet 
was not at risk of reopening so IHA status should be removed; and, 2) current IHAs were 
severely out of date and needed to be updated. 
 

• September 2014: DCM presented a report to the Commission that was prepared following 
a series of stakeholder meetings, entitled, “NC Coastal Resources Commission Inlet 
Management Study Findings and Policy Options.” Stakeholders made several 
recommendations to the CRC that pertained specifically to IHAs: 1) The CRC should task 
the Science Panel to complete the development of methods to define revised IHAs and 
potential inlet and near-inlet setback lines for CRC review; and, 2) The IHAs should be 
eliminated and incorporated into the Ocean Erodible Area (OEA) while applying the same 
development standards currently utilized in the OEA. 
 

• May 2016: Staff proposed to the CRC to pick up work on the IHAs, and to update inlet 
shoreline change rates that were presented in 2010 – CRC unanimously approved. 

 
• July 2016: At the CRC meeting in Beaufort, the Commission issued the following scope 

of work to the Science Panel: 
 

1) Develop a methodology for calculating inlet shoreline change rates:  The 
Science Panel chose the linear regression method to measure shoreline change at 
inlets.  This method incorporates multiple shorelines, versus the end-point method 
currently used on the oceanfront which only uses two shorelines (early and current).  
Inlet shoreline changes rates have not historically been used for determining 
construction setbacks at inlets. 

 
2) Re-evaluate points along the oceanfront shoreline where inlet processes no 

longer influence shoreline position:  When the Science Panel first started working 
on updating IHA boundaries in 2005, the Panel evaluated changes in shoreline 
position over time to determine the location along the shoreline where inlet-related 
processes no longer have a dominant influence on the shoreline’s position.    

 
3) Present results at a CRC Meeting. 
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Summary of Current Inlet Hazard Area Rules: 
 
In 1981, the Commission began to recognize that inlet areas were more hazardous than the rest of 
the oceanfront, noting that out of the 70 structures impacted by erosion, 60 were near inlets.  In 
addition to setbacks from the first line of stable and natural vegetation, the Commission included 
density restrictions, lot- and structure-size limits, a public access provision, a prohibition on beach 
bulldozing and the creation of new dunes, and a prohibition on permanent erosion control 
structures outside of public projects. Current IHA rules have remained relatively unchanged since 
adoption in 1981.  The following is a summary of rules specific to IHAs: 
 

1. 15A NCAC 07H .0304 (AECs Within Ocean Hazard Areas): 
• the Inlet Hazard Area shall be an extension of the adjacent ocean erodible 

areas and in no case shall the width of the inlet hazard area be less than the 
width of the adjacent ocean erodible area. 
 

2. 15A NCAC 07H .0310 (Use Standards for Inlet Hazard Areas): 
• set back from the first line of stable natural vegetation a distance equal to 

the setback required in the adjacent ocean hazard area; 
• density of no more than one commercial or residential unit per 15,000 

square feet of land area on lots subdivided; 
• residential structures of four units or less or non-residential structures of 

less than 5,000 square feet total floor area shall be allowed within the inlet 
hazard area, (except roads and bridges); 

• public rights of access to the public trust lands and waters in Inlet Hazard 
Areas shall not be eliminated or restricted.  Development shall not encroach 
upon public accessways nor shall it limit the intended use of the accessways; 

• Access roads and the replacement of existing bridges are allowed (Added in 
1995).  

• Residential piers are allowed along shorelines exhibiting features of estuarine 
shorelines (Clarified in 1995).  
 

3. 15A NCAC 07H .0308 (Specific Use Standards for Ocean Hazard Areas): 
• No new dunes shall be created in inlet hazard areas. 

 
4. 15A NCAC 07H .1800 (General Permit to Allow Beach Bulldozing in the Ocean 

Hazard AEC) 
• This general permit shall not apply to the Inlet Hazard AEC 

 
5. 15A NCAC 7H .0309(b) Use Standards for Ocean Hazard Areas:  

• Exceptions, in which certain lots platted prior to June 1, 1979 are eligible 
for an exception to the oceanfront setback rules is not applicable to the IHA.  
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Science Panel’s 2018 Proposed Inlet Hazard Area Boundary Update: 
 
Since the 2016 CRC meeting, DCM staff has been working extensively with the Science Panel to 
delineate updated IHA boundaries using historical data, updated statistical and mapping 
methodologies, and expert knowledge of North Carolina’s inlet and ocean processes.  In June 2018, 
the Science Panel met in Wilmington to finalize their work on inlets, and DCM will be presenting 
the Panel’s proposed IHA boundaries and discussing next steps at the Commission’s November 
2018 meeting in Ocean Isle Beach. 
 
The process of delineating updated IHA boundaries has evolved since the Panel’s 2010 proposal, 
and generally considered three major variables: 1) the spatial and temporal variability of the inlet 
shoreline relative positions over time; 2) the application of shoreline change statistical methods 
and landward-most location of all vegetation lines (hybrid-vegetation line), and; 3) expert 
knowledge of how inlet processes, geomorphology, and engineering (hard-structures, dredging, 
relocation) influence inlet behavior.  The study included 10 of the state’s 19 active inlets: 1) Tubbs; 
2) Shallotte, 3) Lockwood Folly; 4) Carolina Beach; 5) Masonboro; 6) Mason; 7) Rich; 8) New 
Topsail; 9) New River, and; 10) Bogue.  Other inlets were not included in the update study because 
they are within undeveloped State or Federal management lands (i.e., NC Coastal Reserve or State 
Park, US National Seashore). 
 
Science Panel’s Executive Summary of IHA Boundary 2018 Update Proposal to the CRC: 

 
The first North Carolina Inlet Hazard Areas (IHA) were developed in 1978 in recognition that 
shorelines adjacent to inlets are more dynamic than those along the oceanfront.  At the time, the 
shoreline analysis methodology relied on the historic migration of inlet shorelines along the coast 
to delineate IHAs.  Since that time, research has shown that in addition to inlet migration, the 
oscillations of the ocean shoreline adjacent to the inlet can also be a significant threat to 
development, and that the area of inlet influence extends further along the ocean shoreline than 
originally understood.   
 
Forty years since the original IHA delineations, some of the inlets have changed significantly, with 
several inlets (Mad Inlet, Old Topsail Inlet, and New/Corncake Inlet) having closed completely.  
Others (New Topsail and Shallotte Inlets) have moved beyond the limits of the original IHA 
delineations. In 2004, the Science Panel began working on revising the IHA delineation 
methodology, leading to initial draft maps first presented in 2010.  Due to a combination of issues 
including what use standards would be applied in the IHAs and the Science Panel being tasked 
with reviewing the use of terminal groins in NC, the effort was put on hold.  In 2016, the Panel 
was asked by the Coastal Resources Commission to develop an inlet shoreline change rate 
calculation methodology and complete the update IHA Delineations.  
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Inlet shorelines behave differently than oceanfront shorelines not influenced by inlets.  Oceanfront 
shorelines near inlets have long-term erosion rates approximately five times greater than other 
oceanfront shorelines.  The shorelines inside the inlet, between the two islands, can migrate even 
faster.  New Topsail Inlet has been moving south approximately 90 feet per year since the 1930s.  
Mason Inlet was moving at 365 feet per year before it was relocated and stabilized.  Inlet shorelines 
can also fluctuate much more than those farther away from the inlets.  These fluctuations may not 
increase the overall erosion rate but still contribute to the short-term risk to development. 
 
Although inlet shorelines are more dynamic and locally unique, a common observation is a multi-
year oscillation where the near-inlet shoreline on one side erodes rapidly while the other side 
accretes or gains sand.  Over a period of years to decades, the erosion patterns may reverse; what 
was previously eroding recovers while the previous accretion disappears.  This oscillation is most 
often caused by shifts in the alignment of the channel through the offshore bar, as it naturally 
oscillates from one side of the inlet to the other.  
  
In 2010, the Panel developed draft IHAs for each of the developed inlets.  Public comments 
criticized the effort in part because there were no proposed rule changes to accompany the much 
larger draft boundary updates.  The prior drafts were also criticized because of the increased size 
of the draft IHAs and the fact that inlet risk within the areas varied considerably.   
 
In response to the public comments on the prior IHA draft, the panel developed the Inlet Hazard 
Area Method (IHAM) to define the IHA. and to identify two “risk lines” that are calculated 
similarly to the CRC’s OEA mapping.  Away from inlets, the existing vegetation line can be a 
useful indicator of the long-term erosion trend which offers several advantages in defining the 
Ocean Hazard Area.  However, the dynamic oscillations near the inlets make a fixed IHA 
designation necessary. The dynamic oscillations near inlets were found to be better represented by 
a fixed, hybrid-vegetation line based on the most landward limits of all vegetation lines over the 
study period. 
 
The IHAM establishes the “90-year Risk Line,” or landward limit of the IHA, by multiplying 90 
times the annual inlet-shoreline erosion rate and measuring landward from the hybrid-vegetation 
line.  This calculation is like the one applied in defining the landward limit of the Ocean Erodible 
Area and Ocean Hazard Area outside the IHA. The IHAM establishes the “30-year Risk Line” by 
multiplying 30 times the annual inlet-shoreline erosion rate, and measuring landward from the 
hybrid-vegetation line. Land seaward of the 30-year Risk Line is considered to be at relatively 
higher risk than areas landward of the 30-year line.    Because inlet shorelines behave differently 
than non-inlet areas, there are several important differences in how the erosion rates are measured 
and how they are applied in mapping compared to the non-inlet shorelines: 
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• The alongshore boundary of the IHA is identified by an increase in shoreline change 
variability compared to adjacent shoreline, not influenced by the inlets.   

• The erosion rates were analyzed using linear regression, a statistical method that takes 
advantage of the growing database of North Carolina shorelines and which better reflects 
the dynamic nature of inlets (rather than the endpoint method used in the OEA). 

• Time periods for analysis were selected on an inlet-by-inlet basis, based on the available 
shoreline images that best represented the recent history of the inlet shoreline. 

• The IHAM assumes homogeneous, erodible sediments; and in areas where the IHAM does 
not reflect the influence of underlying geology and dune topography, the Panel used 
professional judgement and their knowledge of each inlet to aid in the delineation of the 
landward IHA boundary.  

The CRC’s Ocean Erodible Area and Ocean Hazard Area identify areas where long-term erosion 
and severe storm impacts are significantly higher than other areas on the barrier shorelines.  The 
maps in this report present the Panel’s recommended IHA for each of the developed inlet 
shorelines where the inlet processes risk is equal to or greater than the long-term erosion and storm 
impacts.  The landward limit of each IHA is defined by a 90-year Risk Line, and a 30-year Risk 
Line defines a higher level of risk. Because inlet oscillations make the existing vegetation line a 
poor indicator of future conditions, the proposed boundaries are fixed relative to the hybrid-
vegetation line. 
 
The Science Panel on Coastal Hazards recommends that the CRC consider subsequent IHA 
boundary updates every five years, to coincide with the oceanfront erosion rate and Ocean Erodible 
Area boundary updates.  This report is submitted as a replacement for the 2010 report on the 
panel’s recommendations. 
 
 
Summary of New Maps 
 
At most inlets, the proposed IHA has expanded farther away from the inlet along the oceanfront-
inlet shoreline.  This longshore boundary was identified using statistical methods based primarily 
on standard deviation of relative position of historic shorelines, and to a lesser degree, the actual 
erosion rates. These techniques quantified the extent of shoreline variation (i.e., back and forth 
movement), and gave the Science Panel the ability to identify the oceanfront-inlet transitional 
boundary. 
 
Similarly, to how the Ocean Erodible Area (OEA) boundary along the oceanfront is determined 
(90 times the setback factor), the Panel utilized the multiplier 90 times the shoreline change rate 
to be the landward-most IHA boundary. However, unlike the oceanfront OEA limit where the 
distance is measured from the first line of stable and natural vegetation, the Science Panel’s 
landward boundary was measured landward at each transect starting from the landward-most 
location of all vegetation lines (hybrid-vegetation line).  In some instances, the Science Panel 
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utilized their combined professional knowledge of underlying geology and specific inlet-related 
processes to modify the landward boundary.  
 
The Panel acknowledged that risk within inlet hazard areas is not the same relative to a specific 
point in time, and felt it was important to identify areas within their proposed IHA with greatest 
potential to be influenced by inlet processes (erosion).  Termed and defined by the Science Panel, 
the “30-Year Risk Line” was initially introduced to the CRC in 2010 as a method for delineating 
the landward extent of those areas within the proposed IHAs where the Science Panel believed the 
risk to be greatest.  Like the landward boundary of the IHA, the “30-Year Risk Line” distance was 
calculated for each transect by multiplying the shoreline change rate times 30 measured from the 
landward-most location of all vegetation lines (hybrid-vegetation line).  
 
It is important to remind the Commission that the terms “30- & 90-Year Risk Lines” are utilized 
by the Science Panel to describe their process of identifying areas with greatest potential to be 
influenced by both long- and short-term inlet related processes.  These terms do not appear in CRC 
rule language. It is also important to note that the multipliers of 30 and 90 along with shoreline 
change are used in the Commission’s rules for siting oceanfront development, and are not intended 
to be predictive in nature, but are an indication of how the shoreline has changed over the preceding 
years. 
 
The Science Panel’s proposed IHA boundary maps are attached. The following tables (Tables 1, 
2 & 3) summarize boundary area changes, the number of lots less than 15,000 square feet, and 
structures greater than 5,000 square feet, that would be influenced by current IHA rules and the 
proposed IHA boundaries. 
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Table 1. This table illustrates area (acres) based on area of parcels within or intersecting both the existing 
IHA and proposed IHA. Negative values represent an acreage reduction, while positive values represent an 
acreage increase.  Also note that Masonboro Inlet at Wrightsville Beach does not currently have a 
designated IHA. 

Location Existing 
IHA (acres) 

2018-Proposed 
IHA (acres) 

Difference 
(acres) 

Increase-
Reduction (%) 

Tubbs Inlet  
at Sunset Beach 182 96.8 -85.2 -46.8% 

Tubbs Inlet 
at Ocean Isle 123.5 84.3 -39.2 -31.7% 

Shallotte Inlet 
at Ocean Isle 64.6 216.6 152 235.3% 

Shallotte Inlet 
at Holden Beach 290.5 569.3 278.8 96.0% 

Lockwood Folly Inlet 
at Holden Beach 64.1 189.5 125.4 195.6% 

Lockwood Folly Inlet 
at Oak Island 126.7 229.7 103 81.3% 

Carolina Beach Inlet 
at Carolina Beach 177.5 346 168.5 94.9% 

Masonboro Inlet 
at Wrightsville Beach 0 90.8 90.8 100.0% 

Mason Inlet 
at Wrightsville Beach 267.6 125.5 -142.1 -53.1% 

Mason Inlet 
at Figure Eight 267.6 165.6 -102 -38.1% 

Rich Inlet 
at Figure Eight 156.2 253.6 97.4 62.4% 

Rich Inlet 
at Lea-Hutaff Island 117.7 409 291.3 247.5% 

New Topsail Inlet 
at Lea-Hutaff Island 517.1 414.4 -102.7 -19.9% 

New Topsail Inlet 
at Topsail Beach 256.9 427.4 170.5 66.4% 

New River Inlet 
at N. Topsail Beach 85.2 144.8 59.6 70.0% 

Bogue Inlet 
at Emerald Isle 136.1 429.5 293.4 215.6% 

TOTAL: 2833 4192.8 1359.5 48.0% 
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Table 2. This table illustrates the number of structures (residential and commercial combined) within or 
intersecting either the existing IHA and proposed IHA and have a heated-area greater than 5,000 square 
feet.  Negative values represent a reduction, while positive values represent an increase. 

 
Structures > 5,000 square feet IHA (current) IHA (2018 proposed) Difference 
Tubbs Inlet  
at Sunset Beach 0 0 0 

Tubbs Inlet  
at Ocean Isle 5 4 -1 

Shallotte Inlet  
at Ocean Isle 0 1 1 

Shallotte Inlet  
at Holden Beach 5 9 4 

Lockwood Folly Inlet  
at Holden Beach 0 0 0 

Lockwood Folly Inlet  
at Oak Island 0 0 0 

Carolina Beach Inlet  
at Carolina Beach 0 0 0 

Masonboro Inlet  
at Wrightsville Beach 0 1 1 

Mason Inlet  
at Wrightsville Beach 1 1 0 

Mason Inlet  
at Figure Eight 9 5 -4 

Rich Inlet  
at Figure Eight 2 9 7 

Rich Inlet  
at Lea-Hutaff Island 0 0 0 

New Topsail Inlet  
at Lea-Hutaff Island 0 0 0 

New Topsail Inlet  
at Topsail Beach 0 0 0 

New River Inlet  
at N. Topsail Beach 0 11 11 

Bogue Inlet  
at Emerald Isle 2 0 -2 

TOTAL: 24 41 17 
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Table 3. This table illustrates the number of lots (residential commercial combined) within, or intersecting 
either the existing IHA and proposed IHA, that have a lot less than 15,000 square feet (0.334 acres).  
Negative values represent a reduction, while positive values represent an increase. 

Lots < 15,000 sqft. (0.334 acres) 
IHA 

(current) # 
of Parcels 

IHA (2018 
proposed) # of 

Parcels 
Difference 

Tubbs Inlet  
at Sunset Beach 156 16 -140 

Tubbs Inlet  
at Ocean Isle 20 3 -17 

Shallotte Inlet  
at Ocean Isle 146 403 257 

Shallotte Inlet  
at Holden Beach 15 173 158 

Lockwood Folly Inlet  
at Holden Beach 52 156 104 

Lockwood Folly Inlet  
at Oak Island 49 116 67 

Carolina Beach Inlet  
at Carolina Beach 0 17 17 

Masonboro Inlet  
at Wrightsville Beach NA 9 9 

Mason Inlet  
at Wrightsville Beach 0 0 0 

Mason Inlet  
at Figure Eight 4 7 3 

Rich Inlet 
at Figure Eight 8 16 8 

Rich Inlet  
at Lea-Hutaff Island 3 0 -3 

New Topsail Inlet  
at Lea-Hutaff Island 3 1 -2 

New Topsail Inlet  
at Topsail Beach 230 238 8 

New River Inlet  
at N. Topsail Beach 137 542 405 

Bogue Inlet  
at Emerald Isle 71 108 37 

TOTAL: 894 1805 911 
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Summary of Proposed Inlet Hazard Area Rule Amendments: 
 
 
Some may recall that during the 2010 IHA update proposal, progress was eventually halted in part 
due to many unanswered questions related to what changes were envisioned for development 
standards within the proposed IHAs, especially given the increased size of the proposed areas.  For 
this reason, staff is proposing the following concepts to be considered by the Commission while 
discussing amendments to existing rule language: 
 

• All existing structures within the new IHAs be grandfathered; clarify that the existing 
grandfathering provisions contained within 15A NCAC 07H .0306(a)(5)(L) apply within 
IHAs.  

• All lots under 15,000 square feet, platted before the effective date of these amendments, be 
grandfathered. 

• Remove the distinction between “residential” and “commercial” structures.  
• Limit all new construction to 5,000 square feet. 
• Remove restrictions on the number of units allowed in a structure. 
• Use the calculated erosion rates inside of the IHAs, instead of the rates from the adjacent 

OEAs. 
 
This information is being provided to the Commission as a status update on the Panel’s progress, 
and to familiarize the CRC with current IHA rules and the Panel’s proposed boundaries.  The 
Science Panel’s full report is complete and currently undergoing final review, and will be provided 
to the Commission at the February 2019 meeting.   
 
Staff is asking for the Commission’s direction in development of amended rule language to 
accompany the newly delineated IHAs and methods report for presentation at the February 2019 
meeting. 
 
 
 
 
 
APPENDIX A: Existing rules pertaining to IHAs 
APPENDIX B: Draft 2018 Proposed IHA maps 
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Appendix A: Existing Rule Language Pertaining To IHAs: 
 
15A NCAC 07H .0310 USE STANDARDS FOR INLET HAZARD AREAS 
(a)  Inlet areas as defined by Rule .0304 of this Section are subject to inlet migration, rapid and severe changes in 
watercourses, flooding and strong tides.  Due to this extremely hazardous nature of the Inlet Hazard Areas, all 
development within these areas shall be permitted in accordance with the following standards: 

(1) All development in the inlet hazard area shall be set back from the first line of stable natural 
vegetation a distance equal to the setback required in the adjacent ocean hazard area; 

(2) Permanent structures shall be permitted at a density of no more than one commercial or residential 
unit per 15,000 square feet of land area on lots subdivided or created after July 23, 1981; 

(3) Only residential structures of four units or less or non-residential structures of less than 5,000 square 
feet total floor area shall be allowed within the inlet hazard area, except that access roads to those 
areas and maintenance and replacement of existing bridges shall be allowed; 

(4) Established common-law and statutory public rights of access to the public trust lands and waters 
in Inlet Hazard Areas shall not be eliminated or restricted.  Development shall not encroach upon 
public accessways nor shall it limit the intended use of the accessways; 

(5) All other rules in this Subchapter pertaining to development in the ocean hazard areas shall be 
applied to development within the Inlet Hazard Areas. 

(b)  The inlet hazard area setback requirements shall not apply to the types of development exempted from the 
ocean setback rules in 15A NCAC 7H .0309(a), nor, to the types of development listed in 15A NCAC 7H .0309(c). 
(c)  In addition to the types of development excepted under Rule .0309 of this Section, small scale, non-essential 
development that does not induce further growth in the Inlet Hazard Area, such as the construction of single-
family piers and small scale erosion control measures that do not interfere with natural inlet movement, may be 
permitted on those portions of shoreline within a designated Inlet Hazard Area that exhibit features characteristic 
of Estuarine Shoreline.  Such features include the presence of wetland vegetation, lower wave energy, and lower 
erosion rates than in the adjoining Ocean Erodible Area.  Such development shall be permitted under the standards 
set out in Rule .0208 of this Subchapter.  For the purpose of this Rule, small scale is defined as those projects 
which are eligible for authorization under 15A NCAC 7H .1100, .1200 and 7K .0203. 

 
History Note: Filed as a Temporary Amendment Eff. October 30, 1981, for a period of 70 days to expire on 

January 8, 1982; 
Filed as an Emergency Rule Eff. September 11, 1981, for a period of 120 days to expire on 
January 8, 1982; 
Authority G.S. 113A-107; 113A-113(b); 113A-124; 
Eff. December 1, 1981; 
Amended Eff. April 1, 1999; April 1, 1996; December 1, 1992; December 1, 1991;  
March 1, 1988. 

 
15A NCAC 07H .0309 USE STANDARDS FOR OCEAN HAZARD AREAS: 
EXCEPTIONS 
(a)  The following types of development shall be permitted seaward of the oceanfront setback requirements of 
Rule .0306(a) of the Subchapter if all other provisions of this Subchapter and other state and local regulations are 
met: 

(1) campsites; 
(2) driveways and parking areas with clay, packed sand or gravel; 
(3) elevated decks not exceeding a footprint of 500 square feet; 
(4) beach accessways consistent with Rule .0308(c) of this Subchapter; 
(5) unenclosed, uninhabitable gazebos with a footprint of 200 square feet or less; 
(6) uninhabitable, single-story storage sheds with a foundation or floor consisting of wood, clay, packed 

sand or gravel, and a footprint of 200 square feet or less; 
(7) temporary amusement stands;  
(8) sand fences; and 
(9) swimming pools. 



 

14 
 

In all cases, this development shall be permitted only if it is landward of the vegetation line or static vegetation 
line, whichever is applicable; involves no alteration or removal of primary or frontal dunes which would 
compromise the integrity of the dune as a protective landform or the dune vegetation; has overwalks to protect 
any existing dunes; is not essential to the continued existence or use of an associated principal development; is 
not required to satisfy minimum requirements of local zoning, subdivision or health regulations; and meets all 
other non-setback requirements of this Subchapter. 
(b)  Where application of the oceanfront setback requirements of Rule .0306(a) of this Subchapter would preclude 
placement of permanent substantial structures on lots existing as of June 1, 1979, buildings shall be permitted 
seaward of the applicable setback line in ocean erodible areas, but not inlet hazard areas or unvegetated beach 
areas, if each of the following conditions are met: 

(1) The development is set back from the ocean the maximum feasible distance possible on the existing 
lot and the development is designed to minimize encroachment into the setback area; 

(2) The development is at least 60 feet landward of the vegetation line or static vegetation line, 
whichever is applicable; 

(3) The development is not located on or in front of a frontal dune, but is entirely behind the landward 
toe of the frontal dune; 

(4) The development incorporates each of the following design standards, which are in addition to those 
required by Rule .0308(d) of this Subchapter. 
(A) All pilings shall have a tip penetration that extends to at least four feet below mean sea 

level; 
(B) The footprint of the structure shall be no more than 1,000 square feet, and the total floor 

area of the structure shall be no more than 2,000 square feet.  For the purpose of this 
Section, roof-covered decks and porches that are structurally attached shall be included in 
the calculation of footprint; 

(C) Driveways and parking areas shall be constructed of clay, packed sand or gravel except in 
those cases where the development does not abut the ocean and is located landward of a 
paved public street or highway currently in use.  In those cases concrete, asphalt or 
turfstone may also be used; 

(D) No portion of a building’s total floor area, including elevated portions that are cantilevered, 
knee braced or otherwise extended beyond the support of pilings or footings, may extend 
oceanward of the total floor area of the landward-most adjacent building.  When the 
geometry or orientation of a lot precludes the placement of a building in line with the 
landward most adjacent structure of similar use, an average line of construction shall be 
determined by the Division of Coastal Management on a case-by-case basis in order to 
determine an ocean hazard setback that is landward of the vegetation line, static vegetation 
line or measurement line, whichever is applicable, a distance no less than 60 feet. 

(5) All other provisions of this Subchapter and other state and local regulations are met.  If the 
development is to be serviced by an on-site waste disposal system, a copy of a valid permit for such 
a system shall be submitted as part of the CAMA permit application. 

(c)  Reconfiguration and development of lots and projects that have a grandfather status under Paragraph (b) of 
this Rule shall be allowed provided that the following conditions are met: 

(1) Development is setback from the first line of stable natural vegetation a distance no less than that 
required by the applicable exception; 

(2) Reconfiguration shall not result in an increase in the number of buildable lots within the Ocean 
Hazard AEC or have other adverse environmental consequences. 

For the purposes of this Rule, an existing lot is a lot or tract of land which, as of June 1, 1979, is specifically 
described in a recorded plat and which cannot be enlarged by combining the lot or tract of land with a contiguous 
lot(s) or tract(s) of land under the same ownership.  The footprint is defined as the greatest exterior dimensions 
of the structure, including covered decks, porches, and stairways, when extended to ground level. 
(d)  The following types of water dependent development shall be permitted seaward of the oceanfront setback 
requirements of Rule .0306(a) of this Section if all other provisions of this Subchapter and other state and local 
regulations are met: 

(1) piers providing public access; and 
(2) maintenance and replacement of existing state-owned bridges and causeways and accessways to 

such bridges. 
(e)  Replacement or construction of a pier house associated with an ocean pier shall be permitted if each of the 
following conditions is met: 
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(1) The ocean pier provides public access for fishing and other recreational purposes whether on a 
commercial, public, or nonprofit basis; 

(2) Commercial, non-water dependent uses of the ocean pier and associated pier house shall be limited 
to restaurants and retail services.  Residential uses, lodging, and parking areas shall be prohibited; 

(3) The pier house shall be limited to a maximum of two stories; 
(4) A new pier house shall not exceed a footprint of 5,000 square feet and shall be located landward of 

mean high water; 
(5) A replacement pier house may be rebuilt not to exceed its most recent footprint or a footprint of 

5,000 square feet, whichever is larger; 
(6) The pier house shall be rebuilt to comply with all other provisions of this Subchapter; and 
(7) If the pier has been destroyed or rendered unusable, replacement or expansion of the associated pier 

house shall be permitted only if the pier is being replaced and returned to its original function. 
(f)  In addition to the development authorized under Paragraph (d) of this Rule, small scale, non-essential 
development that does not induce further growth in the Ocean Hazard Area, such as the construction of single 
family piers and small scale erosion control measures that do not interfere with natural oceanfront processes, shall 
be permitted on those non-oceanfront portions of shoreline that exhibit features characteristic of an Estuarine 
Shoreline.  Such features include the presence of wetland vegetation, and lower wave energy and erosion rates 
than in the adjoining Ocean Erodible Area.  Such development shall be permitted under the standards set out in 
Rule .0208 of this Subchapter.  For the purpose of this Rule, small scale is defined as those projects which are 
eligible for authorization under 15A NCAC 07H .1100, .1200 and 07K .0203. 
(g)  Transmission lines necessary to transmit electricity from an offshore energy-producing facility may be 
permitted provided that each of the following conditions is met: 

(1) The transmission lines are buried under the ocean beach, nearshore area, and primary and frontal 
dunes, all as defined in Rule 07H .0305, in such a manner so as to ensure that the placement of the 
transmission lines involves no alteration or removal of the primary or frontal dunes; and 

(2) The design and placement of the transmission lines shall be performed in a manner so as not to 
endanger the public or the public's use of the beach. 

 
History Note: Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-113(b)(6)b; 113A-113(b)(6)d; 

113A-124; 
Eff. February 2, 1981; 
Amended Eff. June 1, 2010; February 1, 2006; September 17, 2002 pursuant to S.L. 2002-116; 
August 1, 2000; August 1, 1998; April 1, 1996; April 1, 1995; February 1, 1993; January 1, 1991; 
April 1, 1987. 

 
 

 15A NCAC 07H .0308 SPECIFIC USE STANDARDS FOR OCEAN HAZARD AREAS 
(a)  Ocean Shoreline Erosion Control Activities: 

(1) Use Standards Applicable to all Erosion Control Activities: 
(A) All oceanfront erosion response activities shall be consistent with the general policy 

statements in 15A NCAC 07M .0200. 
(B) Permanent erosion control structures may cause significant adverse impacts on the value 

and enjoyment of adjacent properties or public access to and use of the ocean beach, and, 
therefore, are prohibited.  Such structures include bulkheads, seawalls, revetments, jetties, 
groins and breakwaters. 

(C) Rules concerning the use of oceanfront erosion response measures apply to all oceanfront 
properties without regard to the size of the structure on the property or the date of its 
construction. 

(D) All permitted oceanfront erosion response projects, other than beach bulldozing and 
temporary placement of sandbag structures, shall demonstrate sound engineering for their 
planned purpose. 

(E) Shoreline erosion response projects shall not be constructed in beach or estuarine areas that 
sustain substantial habitat for fish and wildlife species, as identified by natural resource 
agencies during project review, unless mitigation measures are incorporated into project 
design, as set forth in Rule .0306(i) of this Section. 

(F) Project construction shall be timed to minimize adverse effects on biological activity. 
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(G) Prior to completing any erosion response project, all exposed remnants of or debris from 
failed erosion control structures must be removed by the permittee. 

(H) Erosion control structures that would otherwise be prohibited by these standards may be 
permitted on finding by the Division that: 
(i) the erosion control structure is necessary to protect a bridge which provides the 

only existing road access on a barrier island, that is vital to public safety, and is 
imminently threatened by erosion as defined in provision (a)(2)(B) of this Rule; 

(ii) the erosion response measures of relocation, beach nourishment or temporary 
stabilization are not adequate to protect public health and safety; and 

(iii) the proposed erosion control structure will have no adverse impacts on adjacent 
properties in private ownership or on public use of the beach. 

(I) Structures that would otherwise be prohibited by these standards may also be permitted on 
finding by the Division that: 
(i) the structure is necessary to protect a state or federally registered historic site that 

is imminently threatened by shoreline erosion as defined in provision (a)(2)(B) of 
this Rule; 

(ii) the erosion response measures of relocation, beach nourishment or temporary 
stabilization are not adequate and practicable to protect the site;  

(iii) the structure is limited in extent and scope to that necessary to protect the site; and 
(iv) any permit for a structure under this Part (I) may be issued only to a sponsoring 

public agency for projects where the public benefits outweigh the short or long 
range adverse impacts.  Additionally, the permit shall include conditions 
providing for mitigation or minimization by that agency of any unavoidable 
adverse impacts on adjoining properties and on public access to and use of the 
beach. 

(J) Structures that would otherwise be prohibited by these standards may also be permitted on 
finding by the Division that: 
(i) the structure is necessary to maintain an existing commercial navigation channel 

of regional significance within federally authorized limits;  
(ii) dredging alone is not practicable to maintain safe access to the affected channel; 
(iii) the structure is limited in extent and scope to that necessary to maintain the 

channel; 
(iv) the structure shall not adversely impact fisheries or other public trust resources; 

and 
(v) any permit for a structure under this Part (J) may be issued only to a sponsoring 

public agency for projects where the public benefits outweigh the short or long 
range adverse impacts.  Additionally, the permit shall include conditions 
providing for mitigation or minimization by that agency of any unavoidable 
adverse impacts on adjoining properties and on public access to and use of the 
beach. 

(K) The Commission may renew a permit for an erosion control structure issued pursuant to a 
variance granted by the Commission prior to 1 July 1995.  The Commission may authorize 
the replacement of a permanent erosion control structure that was permitted by the 
Commission pursuant to a variance granted by the Commission prior to 1 July 1995 if the 
Commission finds that: 
(i) the structure will not be enlarged beyond the dimensions set out in the permit;  
(ii) there is no practical alternative to replacing the structure that will provide the same 

or similar benefits; and 
(iii) the replacement structure will comply with all applicable laws and with all rules, 

other than the rule or rules with respect to which the Commission granted the 
variance, that are in effect at the time the structure is replaced. 

(L) Proposed erosion response measures using innovative technology or design shall be 
considered as experimental and shall be evaluated on a case-by-case basis to determine 
consistency with 15A NCAC 07M .0200 and general and specific use standards within this 
Section. 

(2) Temporary Erosion Control Structures: 
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(A) Permittable temporary erosion control structures shall be limited to sandbags placed 
landward of mean high water and parallel to the shore. 

(B) Temporary erosion control structures as defined in Part (2)(A) of this Subparagraph shall 
be used to protect only imminently threatened roads and associated right of ways, and 
buildings and their associated septic systems.  A structure is considered imminently 
threatened if its foundation, septic system, or right-of-way in the case of roads, is less than 
20 feet away from the erosion scarp.  Buildings and roads located more than 20 feet from 
the erosion scarp or in areas where there is no obvious erosion scarp may also be found to 
be imminently threatened when site conditions, such as a flat beach profile or accelerated 
erosion, increase the risk of imminent damage to the structure. 

(C) Temporary erosion control structures shall be used to protect only the principal structure 
and its associated septic system, but not appurtenances such as pools, gazebos, decks or 
any amenity that is allowed as an exception to the erosion setback requirement. 

(D) Temporary erosion control structures may be placed seaward of a septic system when there 
is no alternative to relocate it on the same or adjoining lot so that it is landward of or in line 
with the structure being protected. 

(E) Temporary erosion control structures shall not extend more than 20 feet past the sides of 
the structure to be protected.  The landward side of such temporary erosion control 
structures shall not be located more than 20 feet seaward of the structure to be protected or 
the right-of-way in the case of roads.  If a building or road is found to be imminently 
threatened and at an increased risk of imminent damage due to site conditions such as a flat 
beach profile or accelerated erosion, temporary erosion control structures may be located 
more than 20 feet seaward of the structure being protected.  In cases of increased risk of 
imminent damage, the location of the temporary erosion control structures shall be 
determined by the Director of the Division of Coastal Management or their designee in 
accordance with Part (2)(A) of this Subparagraph. 

(F) Temporary erosion control structures may remain in place for up to two years after the date 
of approval if they are protecting a building with a total floor area of 5000 sq. ft. or less 
and its associated septic system, or, for up to five years for a building with a total floor area 
of more than 5000 sq. ft. and its associated septic system. Temporary erosion control 
structures may remain in place for up to five years if they are protecting a bridge or a road. 
The property owner shall be responsible for removal of the temporary structure within 30 
days of the end of the allowable time period. 

(G) Temporary sandbag erosion control structures may remain in place for up to eight years 
from the date of approval if they are located in a community that is actively pursuing a 
beach nourishment project, or if they are located in an Inlet Hazard Area adjacent to an 
inlet for which a community is actively pursuing an inlet relocation or stabilization project 
in accordance with G.S. 113A-115.1.  For purposes of this Rule, a community is considered 
to be actively pursuing a beach nourishment, inlet relocation or stabilization project if it 
has: 
(i) an active CAMA permit, where necessary, approving such project; or 
(ii) been identified by a U.S. Army Corps of Engineers' Beach Nourishment 

Reconnaissance Study, General Reevaluation Report, Coastal Storm Damage 
Reduction Study or  an ongoing feasibility study by the U.S. Army Corps of 
Engineers and a commitment of local or federal money, when necessary; or 

(iii) received a favorable economic evaluation report on a federal project; or 
(iv) is in the planning stages of a project designed by the U.S. Army Corps of 

Engineers or persons meeting applicable State occupational licensing 
requirements and initiated by a local government or community with a 
commitment of local or state funds to construct the project and the identification 
of the financial resources or funding bases necessary to fund the beach 
nourishment, inlet relocation or stabilization project. 

If beach nourishment, inlet relocation or stabilization is rejected by the sponsoring agency 
or community, or ceases to be actively planned for a section of shoreline, the time extension 
is void for that section of beach or community and existing sandbags are subject to all 
applicable time limits set forth in Part (F) of this Subparagraph. 
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(H) Once the temporary erosion control structure is determined by the Division of Coastal 
Management to be unnecessary due to relocation or removal of the threatened structure, a 
storm protection project constructed by the U.S. Army Corps of Engineers, a large-scale 
beach nourishment project, an inlet relocation or stabilization project, it shall be removed 
by the property owner within 30 days of official notification from the Division of Coastal 
Management regardless of the time limit placed on the temporary erosion control structure. 

(I) Removal of temporary erosion control structures is not required if they are covered by 
dunes with stable and natural vegetation. 

(J) The property owner shall be responsible for the removal of remnants of all portions of any 
damaged temporary erosion control structure. 

(K) Sandbags used to construct temporary erosion control structures shall be tan in color and 
three to five feet wide and seven to 15 feet long when measured flat. Base width of the 
structure shall not exceed 20 feet, and the height shall not exceed six feet. 

(L) Soldier pilings and other types of devices to anchor sandbags shall not be allowed. 
(M) An imminently threatened structure may be protected only once, regardless of ownership, 

unless the threatened structure is located in a community that is actively pursuing a beach 
nourishment project, or in an Inlet Hazard Area and in a community that is actively 
pursuing an inlet relocation or stabilization project in accordance with (G) of this 
Subparagraph.  Existing temporary erosion control structures located in Inlet Hazard Areas 
may be eligible for an additional eight year permit extension provided that the structure 
being protected is still imminently threatened, the temporary erosion control structure is in 
compliance with requirements of this Subchapter and the community in which it is located 
is actively pursuing a beach nourishment, inlet relocation or stabilization project in 
accordance with Part (G) of this Subparagraph.  In the case of a building, a temporary 
erosion control structure may be extended, or new segments constructed, if additional areas 
of the building become imminently threatened.  Where temporary structures are installed 
or extended incrementally, the time period for removal under Part (F) or (G) of this 
Subparagraph shall begin at the time the initial erosion control structure is installed.  For 
the purpose of this Rule: 
(i) a building and septic system shall be considered as separate structures. 
(ii) a road or highway shall be allowed to be incrementally protected as sections 

become imminently threatened.  The time period for removal of each section of 
sandbags shall begin at the time that section is installed in accordance with Part 
(F) or (G) of this Subparagraph. 

(N) Existing sandbag structures may be repaired or replaced within their originally permitted 
dimensions during the time period allowed under Part (F) or (G) of this Subparagraph. 

(3) Beach Nourishment.  Sand used for beach nourishment shall be compatible with existing grain size 
and in accordance with 15A NCAC 07H .0312. 

(4) Beach Bulldozing.  Beach bulldozing (defined as the process of moving natural beach material from 
any point seaward of the first line of stable vegetation to create a protective sand dike or to obtain 
material for any other purpose) is development and may be permitted as an erosion response if the 
following conditions are met: 
(A) The area on which this activity is being performed shall maintain a slope of adequate grade 

so as to not endanger the public or the public's use of the beach and shall follow the pre-
emergency slope as closely as possible.  The movement of material utilizing a bulldozer, 
front end loader, backhoe, scraper, or any type of earth moving or construction equipment 
shall not exceed one foot in depth measured from the pre-activity surface elevation; 

(B) The activity shall not exceed the lateral bounds of the applicant's property unless he has 
permission of the adjoining land owner(s); 

(C) Movement of material from seaward of the mean low water line will require a CAMA 
Major Development and State Dredge and Fill Permit; 

(D) The activity shall not increase erosion on neighboring properties and shall not have an 
adverse effect on natural or cultural resources; 

(E) The activity may be undertaken to protect threatened on-site waste disposal systems as well 
as the threatened structure's foundations. 

(b)  Dune Establishment and Stabilization.  Activities to establish dunes shall be allowed so long as the following 
conditions are met: 
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(1) Any new dunes established shall be aligned to the greatest extent possible with existing adjacent 
dune ridges and shall be of the same general configuration as adjacent natural dunes. 

(2) Existing primary and frontal dunes shall not, except for beach nourishment and emergency 
situations, be broadened or extended in an oceanward direction. 

(3) Adding to dunes shall be accomplished in such a manner that the damage to existing vegetation is  
 minimized. The filled areas shall be immediately replanted or temporarily stabilized until planting 

can be successfully completed. 
(4) Sand used to establish or strengthen dunes shall be of the same general characteristics as the sand 

in the area in which it is to be placed. 
(5) No new dunes shall be created in inlet hazard areas. 
(6) Sand held in storage in any dune, other than the frontal or primary dune, may be redistributed within 

the AEC provided that it is not placed any farther oceanward than the crest of a primary dune or 
landward toe of a frontal dune. 

(7) No disturbance of a dune area shall be allowed when other techniques of construction can be utilized 
and alternative site locations exist to avoid unnecessary dune impacts. 

(c)  Structural Accessways: 
(1) Structural accessways shall be permitted across primary dunes so long as they are designed and 

constructed in a manner that entails negligible alteration on the primary dune.  Structural accessways 
shall not be considered threatened structures for the purpose of Paragraph (a) of this Rule. 

(2) An accessway shall be conclusively presumed to entail negligible alteration of a primary dune 
provided that: 
(A) The accessway is exclusively for pedestrian use; 
(B) The accessway is less than six feet in width;  
(C) The accessway is raised on posts or pilings of five feet or less depth, so that wherever 

possible only the posts or pilings touch the frontal dune.  Where this is deemed impossible, 
the structure shall touch the dune only to the extent absolutely necessary.  In no case shall 
an accessway be permitted if it will diminish the dune's capacity as a protective barrier 
against flooding and erosion; and 

(D) Any areas of vegetation that are disturbed are revegetated as soon as feasible. 
(3) An accessway which does not meet Part (2)(A) and (B) of this Paragraph shall be permitted only if 

it meets a public purpose or need which cannot otherwise be met and it meets Part (2)(C) of this 
Paragraph.  Public fishing piers shall not be deemed to be prohibited by this Rule, provided all other 
applicable standards are met. 

(4) In order to avoid weakening the protective nature of primary and frontal dunes a structural 
accessway (such as a "Hatteras ramp") shall be provided for any off-road vehicle (ORV) or 
emergency vehicle access.  Such accessways shall be no greater than 10 feet in width and shall be 
constructed of wooden sections fastened together over the length of the affected dune area. 

(d)  Building Construction Standards.  New building construction and any construction identified in .0306(a)(5) 
and 07J .0210 shall comply with the following standards: 

(1) In order to avoid danger to life and property, all development shall be designed and placed so as to 
minimize damage due to fluctuations in ground elevation and wave action in a 100-year storm.  Any 
building constructed within the ocean hazard area shall comply with relevant sections of the North 
Carolina Building Code including the Coastal and Flood Plain Construction Standards and the local 
flood damage prevention ordinance as required by the National Flood Insurance Program.  If any 
provision of the building code or a flood damage prevention ordinance is inconsistent with any of 
the following AEC standards, the more restrictive provision shall control. 

(2) All building in the ocean hazard area shall be on pilings not less than eight inches in diameter if 
round or eight inches to a side if square. 

(3) All pilings shall have a tip penetration greater than eight feet below the lowest ground elevation 
under the structure.  For those structures so located on or seaward of the primary dune, the pilings 
shall extend to five feet below mean sea level. 

(4) All foundations shall be adequately designed to be stable during applicable fluctuations in ground 
elevation and wave forces during a 100-year storm.  Cantilevered decks and walkways shall meet 
this standard or shall be designed to break-away without structural damage to the main structure. 

 
History Note: Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a.,b.,d.; 113A-115.1; 113A-124;  

Eff. June 1, 1979; 
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Filed as a Temporary Amendment Eff. June 20, 1989, for a period of 180 days to expire on 
December 17, 1989; 
Amended Eff. August 3, 1992; December 1, 1991; March 1, 1990; December 1, 1989; 
RRC Objection Eff. November 19, 1992 due to ambiguity; 
RRC Objection Eff. January 21, 1993 due to ambiguity; 
Amended Eff. March 1, 1993; December 28, 1992; 
RRC Objection Eff. March 16, 1995 due to ambiguity;  
Amended Eff. April 1, 1999; February 1, 1996; May 4, 1995; 
Temporary Amendment Eff. July 3, 2000; May 22, 2000; 
Amended Eff. May 1, 2013; July 1, 2009; April 1, 2008; February 1, 2006; August 1, 2002. 

 
 

 
15A NCAC 07H .0304 AECS WITHIN OCEAN HAZARD AREAS 
The ocean hazard AECs contain all of the following areas: 

(1) Ocean Erodible Area.  This is the area where there exists a substantial possibility of excessive 
erosion and significant shoreline fluctuation.  The oceanward boundary of this area is the mean low 
water line.  The landward extent of this area is the distance landward from the first line of stable and 
natural vegetation as defined in 15A NCAC 07H .0305(a)(5) to the recession line established by 
multiplying the long-term annual erosion rate times 90; provided that, where there has been no 
long-term erosion or the rate is less than two feet per year, this distance shall be set at 120 feet 
landward from the first line of stable natural vegetation.  For the purposes of this Rule, the erosion 
rates are the long-term average based on available historical data. The current long-term average 
erosion rate data for each segment of the North Carolina coast is depicted on maps entitled "2011 
Long-Term Average Annual Shoreline Rate Update" and approved by the Coastal Resources 
Commission on May 5, 2011 (except as such rates may be varied in individual contested cases or in 
declaratory or interpretive rulings).  In all cases, the rate of shoreline change shall be no less than 
two feet of erosion per year. The maps are available without cost from any Local Permit Officer or 
the Division of Coastal Management on the internet at http://www.nccoastalmanagement.net. 

(2) Inlet Hazard Area.  The inlet hazard areas are natural-hazard areas that are especially vulnerable to 
erosion, flooding, and other adverse effects of sand, wind, and water because of their proximity to 
dynamic ocean inlets.  This area extends landward from the mean low water line a distance sufficient 
to encompass that area within which the inlet migrates, based on statistical analysis, and shall 
consider such factors as previous inlet territory, structurally weak areas near the inlet, and external 
influences such as jetties and channelization.  The areas on the maps identified as suggested Inlet 
Hazard Areas included in the report entitled INLET HAZARD AREAS, The Final Report and 
Recommendations to the Coastal Resources Commission, 1978, as amended in 1981, by Loie J. 
Priddy and Rick Carraway are incorporated by reference and are hereby designated as Inlet Hazard 
Areas, except for:  
(a) the Cape Fear Inlet Hazard Area as shown on the map does not extend northeast of the Bald 

Head Island marina entrance channel; and 
(b) the former location of Mad Inlet, which closed in 1997. 

In all cases, the Inlet Hazard Area shall be an extension of the adjacent ocean erodible areas 
and in no case shall the width of the inlet hazard area be less than the width of the adjacent 
ocean erodible area.  This report is available for inspection at the Department of 
Environmental Quality, Division of Coastal Management, 400 Commerce Avenue, 
Morehead City, North Carolina or at the website referenced in Item (1) of this Rule. 
Photocopies are available at no charge. 

(3) Unvegetated Beach Area.  Beach areas within the Ocean Hazard Area where no stable natural 
vegetation is present may be designated as an Unvegetated Beach Area on either a permanent or 
temporary basis as follows:  
(a) An area appropriate for permanent designation as an Unvegetated Beach Area is a dynamic 

area that is subject to rapid unpredictable landform change due to wind and wave action.  
The areas in this category shall be designated following studies by the Division of Coastal 
Management. These areas shall be designated on maps approved by the Coastal Resources 
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Commission and available without cost from any Local Permit Officer or the Division of 
Coastal Management on the internet at the website referenced in Item (1) of this Rule. 

(b) An area that is suddenly unvegetated as a result of a hurricane or other major storm event 
may be designated by the Coastal Resources Commission as an Unvegetated Beach Area 
for a specific period of time, or until the vegetation has re-established in accordance with 
15A NCAC 07H .0305(a)(5). At the expiration of the time specified or the re-establishment 
of the vegetation, the area shall return to its pre-storm designation. 

 
History Note: Authority G.S. 113A-107; 113A-107.1; 113A-113; 113A-124; 

Eff. September 9, 1977; 
Amended Eff. December 1, 1993; November 1, 1988; September 1, 1986; December 1, 1985; 
Temporary Amendment Eff. October 10, 1996; 
Amended Eff. April 1, 1997; 
Temporary Amendment Eff. October 10, 1996 Expired on July 29, 1997; 
Temporary Amendment Eff. October 22, 1997; 
Amended Eff. July 1, 2016; September 1, 2015; May 1, 2014; February 1, 2013; January 1, 2010; 
February 1, 2006; October 1, 2004; April 1, 2004; August 1, 1998. 
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APPENIX B: Draft 2018 Proposed IHA map



 
 

 
 

Figure 1.  Proposed IHA Boundary at Tubbs Inlet - Sunset Beach 
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Figure 2.  Proposed IHA Boundary at Tubbs Inlet - Ocean Isle 
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Figure 3.  Proposed IHA Boundary Update at Shallotte Inlet - Ocean Isle 
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Figure 4.  Proposed IHA Boundary Update at Shallotte Inlet - Holden Beach 
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Figure 5.  Proposed IHA Boundary Update at Lockwood Folly Inlet - Holden Beach 
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Figure 6.  Proposed IHA Boundary Update at Lockwood Folly Inlet - Oak Island 
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Figure 7.  Proposed IHA Boundary Update at Carolina Beach Inlet - Carolina Beach 
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Figure 8.  Proposed IHA Boundary Update at Masonboro Inlet - Wrightsville Beach 
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Figure 9.  Proposed IHA Boundary Update at Mason Inlet - Wrightsville Beach 
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Figure 10.  Proposed IHA Boundary Update at Mason Inlet - Figure Eight Island 
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Figure 11.  Proposed IHA Boundary Update at Rich Inlet - Figure Eight Island 
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Figure 12.  Proposed IHA Boundary Update at Rich & New Topsail Inlets - Lea-Hutaff Island 
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Figure 13.  Proposed IHA Boundary Update at New Topsail Inlet - Topsail Beach 
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Figure 14.  Proposed IHA Boundary Update at New River Inlet - North Topsail Beach 

 
 

  



 

37 
 

Figure 15.  Proposed IHA Boundary Update at Bogue Inlet - Emerald Isle 
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	CRC Minutes April 2018
	CRC 18-16 Periodic Review of Existing Rules
	CRC 18-17 Proposed Amendments to Major Permit Expiration Dates
	CRC 18-17 Major Permit Renewals without attachment
	CRC 18-17 Major Permit Renewals attachment

	CRC 18-25 Consideration of Unvegetated Beach Designation-Surf City
	CRC 18-26 Marsh Sill GP 7H .2700 Fiscal Analysis and Amendments
	Fiscal & Regulatory Impact Analysis
	Authority    113A-107(a) & (b); 113A-118.1
	Necessity The CRC is proposing to amend its rule governing the construction of marsh sills in order for this general permit to become consistent with other general permits that govern construction of shoreline stabilization methods such as bulkheads.
	Affected Parties
	Private Property Owners:


	CRC 18-21 Public Comment and Adopt 7H 0308 Dune Rules
	CRC 18-22 Ocean Outfalls 7H .0309 Fiscal Analysis
	Fiscal Analysis
	15A NCAC 07H .0309 Use Standards for Ocean Hazard Areas: Exceptions
	Authority G.S. 113A-107(a); 113A-107(b); 113A-113(b)(6)a; 113A-113(b)(6)b; 113(b)(6)d;  113A-124.
	Description of the Proposed Rules



	CRC 18-23 7J .0409 Civil Penalties Fiscal Analysis
	CRC 18-23 Fiscal Analysis 7J .0409 Civil Penalties
	CRC 18-23 attachment

	CRC 18-27 Fiscal Analysis Approval State Ports Inlet Management AEC 7H .0304
	CRC 18-27 Fiscal Anlysis Approval 7J 0313 State Ports Inlet Management AEC
	State Ports Inlet Management Area Fiscal Analysis

	CRC 18-28-Town of Oak Island Development Line Amendment Proposal Request
	SECTION .1300 – DEVELOPMENT LINE PROCEDURES
	(a)  Any local government, group of local governments involved in a regional beach fill project, or qualified owner's association with territorial jurisdiction over an area that is subject to ocean hazard area setbacks pursuant to 15A NCAC 07H .0305 m...
	(b)  A Development Line request shall apply to the entire large-scale project area as defined in 15A NCAC 07H .0305(a)(7) and, at the petitioner's request, may be extended to include the entire oceanfront jurisdiction or legal boundary of the petitioner.
	(c)  In determining where to position a requested Development Line, the petitioner shall use an adjacent neighbor sight-line approach, resulting in an average line of structures. In areas where the seaward edge of existing development is not linear, t...
	(d)  An existing structure that is oceanward of an approved Development Line may remain in place until damaged greater than 50 percent in accordance with Rule .0210 of this Subchapter. At that time it may only be replaced landward of the Development L...
	(e)  A request for a Development Line or amendment shall be made in writing by the petitioner and submitted to the CRC by sending the written request to the Director of the Division of Coastal Management. A complete request shall include the following:
	(1) A detailed survey of the Development Line using on-ground observation and survey or aerial imagery along the oceanfront jurisdiction or legal boundary, including;
	(2) All local regulations associated with the Development Line;
	(3) A record of local adoption of the Development Line by the petitioner; and
	(4) Documentation of incorporation of a Development Line into local ordinances or rules and regulations of an owner's association.

	(f)  Once a Development Line is approved by the Coastal Resources Commission, only the petitioner may request a change or reestablishment of the position of the Development Line.
	(g)  A Development Line request shall be submitted to the Director of the Division of Coastal Management, 400 Commerce Avenue, Morehead City, NC 28557. Written acknowledgement of the receipt of a completed Development Line request, including notificat...
	(h)  The Coastal Resources Commission shall consider a Development Line request no later than the second scheduled meeting following the date of receipt of a complete request by the Division of Coastal Management, unless the petitioner and the Divisio...
	15A NCAC 07J .1302 PROCEDURES FOR APPROVING THE DEVELOPMENT LINE
	(a)  At the meeting that the Development Line request is considered by the Coastal Resources Commission, the following shall occur:
	(1) A representative for the petitioner shall orally present the request described in Rule .1301 of this Section. The Chairman of the Coastal Resources Commission may limit the time allowed for oral presentations based upon the number of speakers wish...
	(2) Additional persons may provide written or oral comments relevant to the Development Line request. The Chairman of the Coastal Resources Commission may limit the time allowed for oral comments based upon the number of speakers wishing to speak.

	(b)  The Coastal Resources Commission shall approve a Development Line request if the request contains the information required and meets the standards set forth in Rule .1301 of this Section.
	(c)  The final decision of the Coastal Resources Commission shall be made at the meeting at which the matter is heard or in no case later than the next scheduled meeting. The final decision shall be transmitted to the petitioner by registered mail wit...
	(d)  The decision to authorize or deny a Development Line is a final agency decision and is subject to judicial review in accordance with G.S. 113A-123.

	15A NCAC 07J .1303 LOCAL GOVERNMENTS AND COMMUNITIES WITH DEVELOPMENT LINES
	A list of Development Lines in place for petitioners and any conditions under which the Development Lines exist in accordance with 15A NCAC 07J .1300, including the date(s) the Development Lines were approved, shall be maintained by the Division of Co...



	CRC 18-20 Ocean Erodible AEC and Setback Factor Update Study
	CRC 18-24-Science Panel IHA Delineation Update



